2.5 HOSI/ILII/IH MEXAYHAPOAHBIX OPTaHOB II0 BOIIPOCY IOPUCAUKITHNOHHOTO KMMYHHUTETA

2.5.1 ITocmaHoseaenue Egponeiicko2o cyda no npasam ydenosexka om 2.12.2014 8 deae
«¥pexsaH u Ilasauuenko npomus Pecnybauxu Moadosa» (2Kanobwvt NC 27756/05 u

41219/07)

«22, (..) CormacHo myHKTy 1 ctaTbu 35 KOHBeHIIMU, 3asBUTEJIO
JIOJDKHBI OBITh IPEAOCTABJIEHBI BO3MOXKHOCTH O0KaJIOBaHUSA,
JIOCTATOUYHBIE [JIA BO3MeENIEHUA Yyiepoa, NPUIYUHEHHOTO
npeanoJiaraeMbiM HapynieHueMm. CpecTBa 00KaT0BaHUs TOJKHBI
OBITH CYIIIECTBYIOIIIUMHU HE TOJIPKO B TEOPHUH, HO U HAa MPaKTUKeE. [Ipu
5TOM OHH JIOJDKHBI OBITh HenpeMeHHO 3(p@PEeKTUBHBIMH U
JXOCTYITHBIMH (CM., IIOMHUMO IPOYUX Jies1, Axdusap u dpyaue npomue
Typuuu, 16 ceHTAOpPsA 1996 roma, § 66, Otuersr 1996 1V; Bykxosuu u
dpyaue npomus Cepouu [GC], N© 17153/11, § 71, 25 MapTa 2014 roja). »

39. IIpaBo Ha JOCTYII K CIIpaBeIMBOMY pa30UpaTeIbCTBY Jiejia B CY/IE,
rapaHTHPOBAHHOE IIYHKTOM 1 cTaTbi 6 KOHBeHIIUM, HE SIBJISETCS
abCOJIIOTHBIM, HO MOXKET HMETH OIPEeAeIEHHBIE IPEAesbl; KOTOPhIE
ITO3BOJIUTEIbHBI, TAK KaK IIPaBO Ha JOCTYI K CY/y, [I0 CBOEMY XapaKTepy,
TpeOyeT peryJIMpOBaHUs CO CTOPOHBI TrocyJapcTBa. B 3Tol CBA3WH,
rocyZlapcTBa IIOJIB3YIOTCSA ONpPEAEIEHHBIM YPOBHEM JIMCKDEIUH,
HECMOTpSI Ha TO, YTO OKOHYATeJIbHOE peIlleHHe OTHOCUTEIHbHO
co0bJtroieHus mookeHnii KouBeHIIMy HaxoauTcs B komirereHinu Cya.
Cyn pokeH yOemuTbCA B TOM, UTO IIPUMEHsEMble Mepbl He
OTPAHUYMBAIOT W HE YMEHBIIAIT BO3MOXKHOCTH JIOCTYIIa K CyAy
KOHKPETHOTO JINIa, B TOU Me€pPe B KOTOPOU ObI caMa CYIIIHOCTh
3TOro mpaBa O0bL1a 661 HapymeHa. bosee Toro, orpanuuenue 6yzer
HECOBMECTHMO C IIyHKTOM 1 crathii 6 KOHBEHIIMM, €C/JIH OHO He
npecjaeayeT 3aKOHHYIO IIeJIb U, €CJIU He CylIeCTBYEeT Pa3yMHOI
COpPa3sMEpPHOCTH MeEKAy IPUMEHSeMbIMH MepaMHu u
npecijaeayemMon meabio (cMm. Yaum u Keunedu npomue I'epmaHuu
[MC], N2 26083/94, § 59, ECITY 1999 I). IIpaBo Ha AOCTyll K CyAYy
HapyIllIaeTcA, KOIJa 3aKOHHbIE IMOJI0KEHUA 0O0JIBIIE HE COAYKAT
3ajayaM IIPaBOBOM 0€e30IMaCHOCTH ¥  Ha/AJIesKallero
YIIpaBJIeHUA IpaBoCyrieM " CO3/1aI0T oapbep,
NPENATCTBYIOIIUH PAaCCMOTPEHUIO Jiejla 3asABUTEJA NO
cyuwecmaey KOMIETEeHTHBIM cyZioM (cM. IJaakuyuc npomus I'peyuu,
N¢ 11801/04, § 44, oT 16 HOAOPs1 2006 ro/1A).

1. B KOHTekcTe  TMapJlaMeHTCKOM  HeNpuUKocHOBeHHOcTH, Cyxa
IIOCTAHOBWJI, 4YTO TOI/Ia, KOIJa TrOCYyJAAapCTBO IpPeaoCTaBJIAeT
HENMPUKOCHOBEHHOCTh CBOUM JeIlyraTtaM, MOKET ObITh
3aTPOHYTA 3aIUTa OCHOBHBIX Npas.(...)

2. Cyn paHee IIOCTaHOBHJI, UTO YCTAHOBJIEHHAs cyneOHas MpaKTHKa
npeaoCcTaBJIEeHUS JleryTaTam Pa3HbIX ypOBHEMH
HEINPUKOCHOBEHHOCTH IIpecjaeAyeT 3aKOHHYIO IeJb 3al[uThI
cB0oGOabI ciioBa B Ilap/iaMeHTe M IOAAEP:KAHUA Pa3aeICHUA
CUJI MEKAY 3aKOHOAATEJIbHOM U Cy€0HOM BJIACTBIO (...). PazHbIe
dopMbI MMap/IaMEHTCKOM HEMPUKOCHOBEHHOCTH MOTIYT Ha CaMOM Jeje
CIyKUTh A 3amuThl  3(P@EeKTUBHONH  MOJTUTHUYECKOM



JAEMOKpPaTHUH, KOTOpas COCTaBJIsieT OJIMH W3 OCHOBHBIX 3JIEMEHTOB
cucrteMbl KOHBeHIINH, B OCOOEHHOCTH B C/Iy4yae, KOT/ia 3al{UIIaeTCsa
ABTOHOMUA 3aKOHOATE/IA U MapPIaMeHTCKOU OIIMO3UIHNH.(...)

3. TeMm He MeHee, ¢ TOUKHU 3PEHUS CBOEI coBMecTUMOCTH ¢ KoHBeHITHEH,
yeM wupe HenpukoCHO8EHHOCMbL,  mem yodedumeavHee
00CHO ObIMb e€ o6ocHosaHue (ibidem, § 78) (...)

4. Ilpu takux obcrosarenbcTBax, Cy CUUTAET, UTO /IJII HAITMOHAJIBHBIX
CY[OB, pacCMaTpUBAIOIIUX MCKH 3a KjeBeTy npotus IIpe3upeHra,
ABJIAETCA UWMIIEDAaTUBHBIM  yCTAaHOBJIEHHE TOTO, SABJSUIUCH JIU
OCIIOPEHHBbIEe 3asBJICHUA, c/ieJIaHHbIe IIpe3unenTom, pu
OCYLIECTBJIEHUHN CBOUX O(PUIHATIBHBIX NMOJTHOMOYHH. Tem He
MeHee, B JIaHHBIX JlejlaX, HAIlMOHAJIbHbIE CyJAbl He OTBETWJIH Ha
3TOT BOIPOC HU B Cy/ie IepBOM HHCTAHIIMHU, HU B CyZ€e BTOPOU
WHCTAHIIUY U He BBICKA3aJIUCh 110 IOBOZY TOTO, BhIpa3u jiu [Ipe3ugeHT
CBOU B3IVIAABI IPH OCYIIECTBJIEHUHN CBOUX ITOTHOMOYUH,
Kacasich TOJIBKO TeM U COOBITUMN, CBA3aHHBIX C BOIIPOCAMU «ITyOJIMIHOU
KUBHU».

51 (...) Hu B ogHOM 13 usBecTHBIX Cyzy /i€, HallMOHAIbHbBIE Cy/IeOHbIE
WHCTAHIIUM HE€ MONBITAJUCH ONpeaeJUuTh, [IelUCTBOBAT JIU
[Ipe3useHT B cBOEM O0UITUATILHOM KauyecTBe, KOT/ia Aejiajl OCIIOPEHHbIE
3asBJIEHUS UJIH CYIII€CTBOBAJIU JIU IPYyTH€ BOIPOCHI ITyOITMYHOTO
JU00 JIMYHOTO UHTEpeca B Jejie, KOTOpble MOIJIu Obl
onmpaBaaTh pacCMOTpPEeHHe aeJsa mno cymecrBy (cm. BUKT u
Kogpgpepamu npomus Hmanauu, N2 46967/07, § 77, 24 deBpajs 2009
roza u Cueeauduc npomus I'peyuu, N© 24895/07, § 47, 11 deBpasis 2010
roza).

5. Tak wiu uHauve, IpUMeHeHNe UCKIIOUEHUS O HEIPUKOCHOBEHHOCTH
TaKUM 00pa3oM, He pacCMOTPEB BO3MOKHOCTH CyII€CTBOBAaHUA
KOHKYPUPYIOIIUX HHTEPEcOB, BeIET K  0e30roBOPOYHOU
HEMPUKOCHOBEHHOCTH TJIaBhI rocysiapcTBa. Cyx CUMTAET, UTO CIIeXyeT
n3oeratbr 6€30roBOPOYHON 0€e3HAKa3aHHOCTH U HENMPHUKOCHO-
BEHHOCTHU.

6. OTCyTCTBHE aJIbTEPHATHUBHBIX CPEJCTB BO3MeEIIEHUs yIiiepba
SIBJISIETCS IPYTUM ACIIEKTOM, KOTOPBIH JIoJ1KeH y4yects Cya. (...)

54. (...) Cyn He yOemxaéH, UTO 3aABUTEJHU PpaclIojarajan
3P PEeKTUBHBIM CPEACTBOM BOCCTAaHOBJIEHHUA CBOEH peIyTaluH,
YIIEMJIEHHOM 3asBJIEHUSMU TIJIaBhI TocytapcTsa (...)

7. Ilo BbIIEN3I0XKEeHHBIM IpuunHaM, Cya JeaeT 3akIiovYeHHe, UYTOo
KaKM 00pa3oM B JIAaHHOM JleJie He ObLIO IPUMEHEHO VCKJIIOUYEHUe
0 HENPUKOCHOBEHHOCTH, OBLIO HeCOpa3MepHO OrpaHUYeH
JOCTYII 3aABUTEIEeH K cyay. [loaTomMy ObLIT HapyllleH IyHKT 1 CTaThbU
6 KonBeHIIUH.



2.5.2 006a3aHHOCMb MeHCOYHaApPOOHbIX op2aHuU3auuil omeeuamsv 3a ceou delcmeus 8
cayvae HapyweHuil npas uenosexa- /[oxaad Komumema no npasogbim eonpocam u
npasam uenosexa 8 ITACE -/[ok. 13370 om 17 dexabps 2013

https://pace.coe.int/fr/files/20310/html#_TOC_N1F63B948N1F736CA0

1.3 OOsI3aHHOCTH OTBEUATh 32 CBOU JIEHCTBUS

E]O6;133HH0CTI> OTBEYaTh 3a CBOM JeHcTBUA (II0IOTUETHOCTH) - BTO
KOHIIENINsI, KOTOpas BBI3bIBAET paCTyIUl HHTEpPeC B IOCJeIHUE
JIECATUJIETHsT W 4YacTO  HCIIOJIb3yeTcsl KaK OOIMMHUHA  TEpPMUH,
OXBaTHIBAIOIIUM TaKWe IMOHATHs, KaK HaJJIesKallee ylpaBJieHUeE,
OIlIEPAaTUBHOCTH, MPO3PAYHOCTh, IEMOKPATUA NI BEPXOBEHCTBO
3akoHa. O0g3aHHOCTh OTBEYaTh 3a CBOU JEHCTBUSA OCHOBBIBAETCHA, B
OCHOBHOM, Ha TIIaTE€JIbHOM MOHUTOPUHTE IOBEAEHUA Te€X, KTO
OCYIIIECTBJIAET BJIACTD, IIyTeM MOUCKA UHpopManuu, 00bsICHEHUHN U
ompaBiaHuil. /A 1eyiell  HACTOAINEd OTYETHOCTH «0D0SI3aHHOCTH

OTBEYaTh 3a CBOM NEVCTBUS» MIOHUMAeTCs
KaK alloOCTePUOPHBIA MEXaHU3M, XapaKTepPU3YIOIIUUCA, BO-IEPBBIX,
00513aHHOCTBIO 3aWHTEPECOBAHHOTO auna NIPETOCTABIATH

nH@OPMAaIHIO, O0BACHATHh U OIIPaBJAbIBATh CBOE MOBEJECHHE, a
BO-BTOPHIX, COIIYTCTBYIOIIIMM IIPpaBOM Ha paccjieaoBaHHE U
HaoroaeHue. O0sA3aHHOCTh OTBeYaTh 3a CBOU JIEHMCTBUSL MOKET
IIDUMEHATHCA BO MHOTHUX HMHCTAHIUAX B 3aBUCHUMOCTH OT ee
IOPHUIUYECKOTO, ITOJIUTHYECKOTO HJIH aIMHUHUCTPATHUBHOIO XapaKTepa.

KomMmeHTapui :

ITogjaua MHOI0 HCKa K cyAbe EBpomelckoro cyzia mo ImpaBaM uesiOBeKa 3a
HapyIlleHue IpaBa Ha JOCTYII K CY/Y, OCYIIIeCTBJIEHHOE OTKAa30M IIPE/I0CTABJIATh
vHbOpPMAIMI0O O MPUYMHAX MPUHATOTO UM pelleHus, OOBACHATh U
000CHOBBIBATh CBOE PEIIEHNE, SIBJIETCS pean3aliiell COIMyTCTBYIONIETO IIpaBa
Ha paccijieioBaHUeE ero IOBeJIeHUs B CyZeOHOM HMCKOBOM IpousBozacTBe. OH
00513aH IBUTHCSA U OTBETUTD 32 CBOU JIeWCTBUsA, a 0€CIIPUCTPACTHBIN CY/, PEIIUT
MOJJIEXKUT OH KOMIIEHCATOPHOM OTBETCTBEHHOCTH WJIM OH JIeHCTBOBAJI
100pOCOBECTHO, OTBETCTBEHHO, He Hapymas KoHBeHIIUIO 1 MOU IpaBa, 0o
omuOcss HeBUHOBHO. Cy/ibsi He JOJKEH 0O0AThCSA CyZla, €CJii OH YBEPEH B
cOOJII0ZIEHUHN UM 3aKOHHOCTH.

) I0punnueckas oTBeTcTBeHHOCTH (OTBETCTBEHHOCTD ) U IOPHIMYECKOE
00513aTEJILCTBO OTBEUYATh 3a yHmIiep0, NMPUUYMHEHHBIH JIPYTUM
( OTBETCTBEHHOCTH ), BOIUIOIIAIOT IOPUIMUECKUH acCIIeKT 00513aTeIbCTBA
OTBeYaTh 3a CBOU JEHCTBUsSA; OHM YAaCTO CBA3AHBI ¢ 0Oosiee TIIyOOKUM
CMBICJIOM 3TOTO IOHATHA. B MeXKIyHapogHOM IIpaBe CyOBEKThI
MEKIYHApOJHOTO0 IIpaBa HECYT OTBETCTBEHHOCTh 3a CBOM
IIPOTUBOIIPABHbIE JAEUCTBHA, B TO BpeMsA KaK O0OS3aHHOCTH
oTBeYarb 3a ymep0 He 3aBHCUT OT 3aKOHHOCTH
paccMaTpuBaeMoOro IOBEEeHUA; BO BHYTPEHHEM 3aKOHO/IaTETbCTBE
IIOHSITHE OTBETCTBEHHOCTH YAacTO AaCCOIUHMPYETCA C TpakJIaHCKOU
OTBETCTBEHHOCTBIO. O0SA3aTeIbCTBO OTBEUaTh 3a CBOU JIEHCTBUSA
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BBIXOJIUT 32 PAMKHU 3TUX JBYX IOHATHUH: B I[€JIOM OHO TaK:Ke BKJIIOUAET
MOJIEJTM, XapakTepuaywolquecs MeHee GOpPMaJbHBIMU ©  Oosiee
OTKPBITBIMY MeXaHU3MaMHU.

KomMmeHTapui :

Wtak, 1 UMer IpaBO MPETbIBUTh UCK U IOTPeOOBATh OTBETCTBEHHOCTH 3a
MIPOTHUBOIIPaBHBIE JIEUCTBUS € CyOBEKTAa MEKIYHAPOAHOTO IIpaBa, B TOM
yucJae ¢ cyabu. CHOBA IUTUPYIO :

3aknouenne KoHcynpratuBHOTO coBera eBporreiickux cyzmein (KCEC) ot 19
HOsA0Ops 2002 ay1a Komurteta MunuctpoB  Coseta EBponbl « O mpuHIUIIAX U
MIpaBWIaX, peryJINpyoIux IpodeccuoHalbHOE OBeIEHUE Cyiel, B YaCTHOCTH
9TUYeCKHe HOPMBbI, HECOBMeCTHMMOe C JOJ/DKHOCTBIO IIOBeJleHHe U
OecrpuCTPacTHOCTD »

5°) BBIBOZIBI B OTHOIIIEHUH OTBETCTBEHHOCTH

76. B OTHOIIEHWHW TPa’KJTAHCKOU OTBETCTBEHHOCTH, IIOMHS O
npuHIuie HezaBucumoctu cyzer, KCEC cuuraer, uTo:

1i1) CyZb  He  JOJDKHBI  IIOABEPraThCs  TPaskAaHCKOU
OTBETCTBEHHOCTH IPH Ha/JIe:KalleM HMCIIOJTHEHUHU UMHU CBOUX
CyZIeOHBIX dyHKIMII, JlaKe yTeM BO3MeIleHUsA
yiiepba Tocy/IapCcTBy, 3a HCKJIIOUEHHUEM CIyYaeB HAMEPEHHOTO
HapyIIeHUs.

Cynpsa EBpormeiickoro cyza He MOKET He HaMEPEeHHO HapyuiaTh
EBpomeiickyio KoHBeHIHIO 110 TpaBaM 4eJIOBeKa, TeM OoJiee, KOr/a B 3kajobe
JIOKa3aHO HapylIeHWe KOHBEHIMOHHBIX TIpaB CyZleOHON  IPaKTHUKOMN
EBpormeiickoro cy/ia mmo rnpaBaM 4eJoBeKa.

I B sToM OT4YeTe OCHOBHOe BHHMAaHUe yAesdeTcs OOA3AHHOCTH
OTBeuaTh 3a CBOM JIEMCTBHA B 00JIACTH MEXKIYHAPOIHOMN
3alUThl MPaB YeJOBEKa, IIPU 3TOM IIpaBa 4YeJIOBEKa SIBJISIOTCS
001IIel YepToil B €BPOIIEICKOM KOHTEKCTE. YUHTHIBAas ee XapaKTep Kak
«KOHCTUTYIIMOHHBIH HHCTPYMEHT €BPOIIEeHCKOrO
OO0IIECTBEHHOTO MOPAAKa» B 00JIACTH IpaB 4YeJ0BEKa, 0coboe
BHUMaHMUe OyjieT yziesieHo EBporieiickoli KOHBEHIINY O IpaBax ueyioBeKa
(CEQ Ne 5, «KouBeHmusi»), yzaessss oco0oe BHHUMAaHHE BOIIPOCaM,
IIPE/ICTABJIAIONINM OCOOBII WHTEpeC B TrocyzapcrBax-uieHax CoBera
EBpomnbl. /Io cux IOp paccMOTpeHHE BOIIpoca 00 OTBETCTBEHHOCTH
MesKyHaPOTHBIX OopraHu3aIui YacTo OTPaHUYHUBAJIOChH
00s13aTeJILCTBOM OTBeUaTh 3a CBOU JIEUCTBUSA IIEPE]] CBOUMHU
rocyzapcrBaMu-uieHaMu. CKopee, B 3TOM OT4YeTe OYyAyT pacCMOTpPEHBI
BO3MOKHOCTH HWHIUBUAYAJIBHOIO 3asBUTES IPU3BATh K
OTBETCTBEHHOCTH MEKAYHAPOAHbIE OPraHU3aluW. YUUThIBAS
IIPaBOBYIO MPHUPOAY H3ydyaeMOro KpUTepHs (3all[uTa MpaB 4esIOBEKa),
aKIeHT OyZeT cAeJaH B OCHOBHOM Ha CYAeOHBIX CpeacTBax
peau3anuy 00A3aHHOCTH OTBEYATh 32 CBOU JI€HiCTBUA.



KommeHTapwuii :

Wrak, s BbIOpas NpaBWIBHBINA crocob 3alUThl CBOMX IIpaB — IPU3BATh
MeK/IyHApO/IHYI0 OpraHU3aluIo B JUIle cyZbU EBponeiicKoro cyzia mo nmpaBam
yeJioBeKa K OTBETCTBEHHOCTH 3a €ro JIeWcTBUA CyAeOHBIM CpEeJCTBOM, UTO
SIBJISIETCSI KOHCTUTYIIMOHHBIM MHCTPYMEHTOM €BPOIIENCKOTO OO0IIeCTBEHHOTO
opsKa.

2. 1 MexcOyHapooHble op2aHu3ayuu Kax cybseKmvl MexcoyHapooHO20
npasa

PRl Takum 06pasoM, cerojHs IPU3HAHO, YTO MeX/IyHAPOJHBIE
opranHusa- Iuu oO0JIAAI0T MEXAYHAPOJHON MPaBOCYOHEKTHOCTHIO,
OTJINYHOM  OT  TPABOCYOBEKTHOCTM  HUX  TOCYJApPCTB-UYJIEHOB.
CiyiemoBaTesIbHO, B 3aBHUCH- MOCTH OT OObe€Ma IIPEOCTABJIEHHBIX €l
IIOJITHOMOYHH MeEKAyHAPOIHAsI OPTaHU3aI[is MOXKET OTCTaHuBaTh CBOU
IIpaBa OT CBOEro UMEeHU Ha MeXK/IyHapoTHOM ypoBHe. OHa TaKKe MOXKET
- W 3TO TO, YTO HAC 37leCh OOJbIIlE BCETO WHTEpPECyeT - HEeCTH
OTBETCTBEHHOCTH B COOTBET- CTBHU C MEKAYHAPOAHBIM IIPABOM
B CJIyYa€e HEBBINMIOJTHEHUA CBOUX 00/A3aTE/IbCTB.

KommMmeHnTapuii :

Wrtak, EBpomeiickuil cys 1Mo IpaBaM 4eyiOBeKa, ero CyZ[bU W amlmnapaT MOTYT
HECTU OTBETCTBEHHOCTH B CBSI3U C HEUCIIOJHEHHEM CBOUX 00sa3aTesbcTB. Kak
cjlelyeT U3 Moero ucka s obpaTtuscsa B EBporeiickuii cyz 1o mpaBaM 4esoBeKa
B CBfA3U C HApYIIEHWEM MOUX KOHBEHIIMOHHBIX IIpaB, MHEe OBLIO OTKA3aHO B
ZIOCTyIIe K Cy/ly U Bce HapyllleHus MPoJIoJiKaloTcA. fl Joka3ay HeBBbIIIOJTHEHNE
00s3aTeBCTB cy/ibedl EBpoIeiickoro cyzia mo mpaBam 4esjaoBeka. 3HAYUT, OH
JOJKEH HECTH OTBETCTBEHHOCTh, B TOM 4YHCJIE, B UHTEPECAX €BPOIEUCKOTro
00II1eCTBEHHOTO OPS/KA.

2. 2 MeXayHapoaHble OPraHU3aIluH, HECYII[ue 00s3aTeJThCTBAa
B 00JI1aCTH IIPaB yeJI0BEKa

Il Kax  cy6bexkTsl MeXAyHApOJHOTO IIpaBa, MEKAYHAPOIHBIE
OpTaHU3aIUH «CBSI3aHbI BCEMH 00513aTeJIbCTBAMU, HaJlaTa€MbIMH HAa HUX
O0IIMMH HOPMaMHK MeK/IyHapOAHOro mpasa. (...) B HEKOTOPBIX cIydasx
MeK/IyHAPO/IHbIE OPTraHU3AlNH MOAYUHATCA CYIIECTBYIOIIUM
KOHBEHIIUAM IT0 IIpaBaM 4eJjioBeKa (...)

m HezaBucuMO OT HCTOYHHKA 00s3aTEJIbCTB  MEKIyHAPOIHBIX
opraHmu3aruii B 00JIacTH ImpaB YeJIoBeKa, Ba?KHO OTMETHTD, UTO HanuboJiee
dyHAaMeHTaIbHBIE TIPaBa YeJI0BEKA SIBJISIOTCA YAaCThI0O UMIIEPATHBHBIX
HOPM MeKIyHapoaHOTro mpaBa ( jus cogens ). 9TH CTAHAAPTHI, TAKHE
Kak 3amnpelreHue HOBITOK U pabcTBa, COCTABJIAIOT
OCHOBOIIOJIATAIONIUH 3JIEMEHT MEKAYHAPOXHOTO IpaBa M
JIOJIZKHBI COOJIIOIATHCA BCEMH CyOBEKTaMH MeE:KIYHAPOIHOIO
IpaBa Ipu JIOObIX 00CTOATEIHCTBAX.



3 [IpaBuia, kacawimuecsa NOAOTYETHOCTH MEKIYHAPOTHBIX
OpraHu3anum

I B 2004 rogy KoMuTeT omy6IMKoBasI CBOH 3aKTIOUHTEIBHBIH OTYET,
BKJIIOUAIOIINN PAJ «IIPaBUWI U PEKOMEHAYeMbIX MPAKTUK», KOTOpPbIE
MEXKAYHAPOJHBIM  OpraHW3alusAM IpejJjiaraercs BHEAPUTHh JJIA
YCUJIEHHSI CBOEH MO/I0TYEeTHOCTH. KOMHUTET, B YaCTHOCTH, PEKOMEH/IYET
IIPUMEHATH IPUHITUIIBI 5JIATOTO YIIPaBJIE€HUA, JOOPOCOBECTHOCTH,
KOHCTUTYIIMOHHOCTH, 00 bEKTUBHOCTH u TOJIZKHOU
OCMOTPUTEJTBHOCTH, coOIroIeHue KOTOPBIX JIOJIZKHO
OIIEHUBATHhCA HANMOHAJbHBIMH opraHusanuaMu. OH Takxe
CUUTAeT, YTO MeX/IyHapoJHble OpPTraHU3aIUU JOJIKHBI COOJII0/IATh
obsi3aTesibcTBA B 0OOJIACTH IIpAB YeJIOBEKA M IMPUMEHUMble HOPMBI
MesK/yHApPOTHOTO TYMaHHUTApHOTO IIpaBa, Korja JAeHCTBYIOT B 0CO00
JIeJINKAaTHBIX 00JacTAX C€ TOYKH 3peHus IpaB 4YesjaoBeka. OH
MIOAYEPKUBAET, UTO OCHOBHAs TPYAHOCTb, IPU YCTAHOBJIEHUU PEXKIMA
OTBETCTBEHHOCTH JIJII MEXAYHAPOJHBIX OpPTaHU3AIMU 3aKJII0YaeTcs B
MOA/IEPKAHNY faIaHCa MeXKAy COXpaHEHUEM HUX aBTOHOMUM U
ob0ecneyeHueM TOr0, YTOOBI OHH HE MOIJIH YKJIOHATHCA OT
cBOUX 00sA3aHHOCTEU. UTO KacaeTcs CpefCTB MPAaBOBOM 3aIlUTHI OT
JIeCTBUM MeXKAyHAapOJHBIX opraHusainuii, Komurer mnpusHaer, 4TO
npaBo Ha 3(PdeKTUBHOE CPEeIACTBO INPaBOBOU 3alIUTHhI B
KauyecTBe OO0INero NpUHIMIA mpaBa U (PyHAAMEHTATIHbHOTO
MEKIYHAPOJHOTO CTaHAAPTA B 00/IaCTU IPAB YEJIOBEKAa TaKkKe
NMPUMEHSAETCA K MEK/JyHAPOHBIM OPTraHU3aI[UIM.

KommMmeHnTapuii :

BanaHc Mexx/1y He3aBUCUMOCTBIO U OTBETCTBEHHOCTBIO OyZIeT COOII0ZIEH B MOEM
ZieJie TIOCPEZICTBOM PAaCCMOTPEHUS Jiea CY/IOM IPUCSKHBIX, KOTOPBIH He
3aWHTEPECOBAH YKpbIBaTh HapylieHue KoHBeHmuu BiactamMu PpaHnuu u
EBponelickum cyzibeil. HampoTus, UMEHHO CyJi IPUCSIKHBIX, TO €CTh HapoJ,
3aMHTEPECOBAH B 3aKOHHOCTH U IIPABOCYAUHU, KOTOPOE He IPOJAETCA U He
MMOKYTIAeTCS M0 CTOBOPY MEXKAY BJIACTAMU-TOCYAApCTB 1 EBpomelickuM cysom
WJIV UHBIMU MeK/IyHAPOIHBIMU OpraHaMu. Y MeHs HEeT OCHOBAaHUI UMeTb UHOe
MHeHHe B CBA3U ¢ (PaKTOM IIPEeCTYIHBIX JelcTBUU Biactedl Ppaniumy,
MTO/IBEPTAIOIIUX MEHS YMBIIIJIEHHO O€CUeIOBEUHOMY OOPAI[EHUIO B TEUYEHUE 2-
X JIET, OTMEHUB HOPMBI IIpaBa U 3ampeT Ha IT000H0e oOpalleHne, U OYeBUTHO
KoppynmuoHHoOMy perenuio cyabu Lado Chanturia.

[IpaBo Ha 3(ddeKTUBHOE Cpe/ICTBO 3aIUTHl MHE O00S3aHbI IIPEIOCTABUTH
HAI[MOHAJIbHBIE BJIACTH W MEXKAYHAPO/IHbIE OPTAHBI 10 3aIIIUTE IIPaB YeI0BEKa.
A cumTar TaKUM CPEJICTBOM KOMIIEHCAIIMIO Bpefla, MPUUYNHEHHOTO CYIbEH.
Ecnu BiacTm MHe TOTOBBI TPEAOCTaBUTh WM yKa3aTh HWHOE He MeHee
¢ deKkTUBHOE CpENCTBO, TO TMPOILy 3TO CHAeJaTh B CyAeOHOM aKTe
aneJUISIIIUOHHOTO Cy/la, TaK KaK Cy/ MepBOM MHCTAHIIMK HE yKasaj BOOoOIe
HUKaKUX CPEJICTB.



KMH OCHOBaHA Ha TMPUHIUIE, YTO «[J000€] MeKITyHApOIHO-
IIPOTHUBOIIPABHOE JIesTHUE MEXKAYHAPOJHOU OpraHW3alliy BJIEYeT 3a
cob0OH ee MeEXAYHAPOJHYI0O OTBETCTBEHHOCTBh. MeXX/IyHapOIHO-
IIPOTHBOIIPABHOE JIEHHE COCTOUT U3 JBYX 3SJIEMEHTOB: IOBEJIEHUE
JIOJDKHO OBITh IMPUCBOEHO OPTaHU3AlUU U IPEACTABIIATh COOOH
HapylleHHe MEeKAYHApPOJHOr0 o00fA3aTeJbCcTBa ITOCJIEeTHEH.
CnemoBaTesibHO, KOT/Ia  MEXJyHApPOJHAsi OpraHU3alus  CBOUM
«COOCTBEHHBIM» IIOBEJIEHHEM HapyIIaeT Jito00e U3 CBOUX 0053aTeIbCTB
B oOJiacTH IIpaB 4YeJIOBEKa, €€ OTBETCTBEHHOCTh HACTyIaeT B
COOTBETCTBHHU C MEXKIAYHAPOJXHBIM mpaBoM. OCHOBHOE ITPABUJIO
IIPUCBOEHUS TTOBEJAEHUST MEXKYHAPOIHON OPTaHU3aI[UM COJIEPIKUTCS B
cTaThe 6, KOTOpasi mpelycMaTPUBaET, YTO ITIOBEJIeHNE OpPTaHa UJIN areHTa
MEXKyHAPOIHON OpTaHU3aIuy MPUCBANBAETCS 9TON OpraHu3anudu. (...)

PY3 Jlaxke ecomu COTIacoBaHO, YTO MeXK/yHAPOJHBIE OPraHM3AIUH KaK
CyOBEKThI MEXKYHApPOJHOTO TIIpaBa CBsA3aHBI 0053aTeJILCTBAMU B
obJracT MpaB 4yesl0OBeKa W 4TO JitoO0e HapyllleHHue 3TUX 00s3aTeJIbCTB
JI000M W3 3THX OpraHU3anui Kak MeXKAYHAapOJIHO-IIPOTHBOIIPABHOE
JlesTHHE BJIeYeT 32 COO0M ee MeXKAyHAPO/IHYIO OTBETCTBEHHOCTh, BAKHO,
YTOOBI HA HAIMOHAJIBHOM, MEKAYHAPOAHOM WIH BHYTPEHHEM
YPOBHE JOJI?KHBI OBITh CO3JAaHBI MEXaHU3MbI, IIO3BOJIAIONIUE
OTJAEJbHBIM JIMIIAM CCBLIATBCA Ha  OTBETCTBEHHOCTH
MEKAYHAPOJAHBIX  opraHusanuii. O1HAKO, HE3aBUCUMO  OT
paccMaTpUBaEeMOro  ypoOBHsA, JIMIA, CTaBOINE  KEPTBaAMHU
HapylmeHum npas JyeJI0OBeKa, COBEpPUIEHHBIX
MEKAYHAPOJAHBIMU  OPraHU3aIUAMHU, CTAJIKUBAIOTCA C
cepbe3HbIMU TPYAHOCTAMMY IIPU MoJaue KaI00bI.

KomMmeHTapui :

JlanHas amnesisanus JAOKa3bIBaeT HAJIWYHE TPYAHOCTEH W3- 32 HECO3JaHHBIX K
2021 MeXaHW3MOB IIPDUBJIEYEHUS K OTBETCTBEHHOCTU MEXKAYHAPOIHBIX
OpraHU3aIUi U UX aT€HTOB, YTO JIOJI’KHO OBITH IPUHATO BO BHUMaHHE B JaHHOM
JleJie ¥ 9T TPYTHOCTH JOJI>KHBI ObITh MUHUMHU3HUPOBAHBI.

4. 1 UmmyHumem mexcOyHapoOHbLX op2aHu3ayutl om HAuUOHAAbHbLX
cyoos

Haubosee U3BECTHBIMU U JIOCTYIIHBIMU MeEXaHU3MaMU I1OJIyYeHUs
KOMIIEHCAIlU B CJIydyae HapyHI€eHUH IPaB YeJI0BEeKa JIOAbMU
JacTo ABJAIOTCA HaIlMOHAJIbHbIE CUCTEMBbI
npasocyausa. OnHako, Kak IPaBUIO, MeXIyHapOAHble OpraHu3aIuu
MOJIB3YIOTCSI UMMYHUTETOM OT IOPUCIUKINU TEepes HalMOHAJIbHBIMUI
cyramu. UMMyHUTET  NPEJOCTABIAETCA  ME:KAYHAapPOIHbIM
OpraHu3anusaM, UYTOObI IMO3BOJHUTHh UM BBIIOJHATh CBOU
PyHKIIU HEe3aBUCHUMO, IIPeJIOTBpAIllas OKa3aHUe HEHa IJIeKallero
BJIMSAHUSA TOCY[apCTBA-WIEHOB U B IIEPBYIO0 Ouepelb MPUHUMAIOIIETO
rocymapctBa. Takum o6pa3oM, MeXIyHApOJIHbIE OpPTaHHU3AIUU
3alUIIEeHBl OT JII0O0r0 HEHAJUIeXKallero JaBjeHus €O CTOPOHBI
rocyfapcTB-wieHoB. OlHAKO ~ MMMYHUTET  fABJAETCA  JHIIb
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MNPOCTHIM NPOUEAYPHBIM IPENATCTBUEM UM HE OCBOOOKIAeT
MesKIyHAapOJAHbIe OPraHu3anuy OT COOJIOAEHUA CTAaHJAAPTOB
npaB uejioBeka. O0sa3aTesibcTBAa B 00JACTH IpaB  YeJlOBeKa
IIPOZIOJIKAIOT ~ INIPUMEHATBHCA; HMMEHHO HMX  OCYIIeCTBJICHUIO
NpPenATCTBYeT NpeAocTaB/JIeHe UMMYHUTETA.

KommeHTapwuii :

B anHOM Jiesie He MOKeT IPUMEHATHCA UMMYHUTET B CBA3U C HECOOJIIO/IeHIEeM
cyapeir ECITY cranmapToB mpaB 4yesioBeKa, HeUCHOJIHeHneM (PYHKIUU CyAbHU, B
CBA3HU C €ro pacyeToM Ha TO, YTO UMMYHHUTET €T0 « ClaceT » OT OTBETCTBEHHOCTH
32 OTKPOBEHHO KOPPYHIIIMOHHBIE JAEeUCTBUA. ITO MPOIEAypHOE IPEINATCTBUE
MOKeT OBITh YCTPaHEHO IIOCPEACTBOM OTKa3a B UMMYHUTETE, IIOCPEACTBOM
TpeboBaHusa oT EBporeiickoro cyza o npasaM 4yesjoBeKa pacCMOTPETh BOIIPOC
CHATUA UMMYHUTETA.

mXOTﬂ rOCy/IapCTBEHHBI HWMMYHHUTET IIOCTEIIEHHO CHIDKAJICA, B
OTHOIIEHUU MEXKAYHApOAHBIX OpraHu3auuili He HaOJII0AATIOCH
AQHAJIOTUYHOTO pa3BUTHUA. [[aKe eC/T UMMYHUTET IIPENOCTABIIAETCS
MEXKIYHAPOJIHBIM OpTraHU3aIUusAM TOJbKO ITOCTOJIBKY, IMOCKOJIBKY 3TO
Heo0xXoauMo i 3(P(PEeKTUBHOTO BBHINOJTHEHUA MX (PYHKIIUH
(«DyHKIMOHANBHBIE ~ HMMYHUTET»)  WJIH  TOMJIEKUT  JAPYTUM
OTPAaHUYEHUSIM, 3TO MOHATHE YACTO MHTEPIPETHUPYETCSA KaK IIHPOKOE,
TaK 4TO UM (PaKTHUYECKH ITPETOCTABIIAETCA aOCOMIOTHBIA UMMYHHUTET. B
nese Meres de Srebrenica v. Hugepianas: 1 OOH, Accoruanus MaTepei
CpebpeHHuIBI cocjajiach Ha OTBETCTBEHHOCTh HujepsiaHoB U
Opranmsanuu OO0benmumHeHHBIX Hamuii 3a w©X HeECHOCOOHOCTh
penoTBpaTuTh reHonuy B Cpebpenurie B 1995 roay. B 2012 roay
BepxoBHbIH ¢y HuzepsiaH0B OCTaHOBWII, YTO TOJUIAHCKUE CYbl HE
00J1a1at0T I0PUCAUKITNEN /IS BBIHECEHHS PEIIeHUs 110 9TOU MPockOe B
TOU CTEeNeHH, B KOTOPOH OHM ITOCKOJIbKY OH OBbLI HaIllpaBJIeH HPOTUB
Opranmsanuu  OObenMHEHHBIX  Hamuii, KoTOpass  «IIOJIb3YeTCs
abCOIOTHBIM MUMMYHUTETOM OT IOPDHCAUKIIUM B TOM CMBICJIE, UTO €€
HeJb3sl BBI3BIBATH BO  BHYTPEHHUH CyA  CTPAHBI-yYaCTHUIIBI
Konennuu". CTpacOyprcKuii cyz COrJIacuICs ¢ STUM BBIBOJIOM, OOBSABUB
HeImpueMJIEMOU »kayio0y, HmoAaHHyI0 npoTuB HuzaepsiaumaoB (Ha ToM
OCHOBAaHMH, YTO OHa ObLIa SABHO HEOOOCHOBAHHOMW), HOCYMUTAB, YTO
«KoHBeHITHA HEe MOKET OBITh UCTOJIKOBAHA TAKUM 00pa3oM, YTOObI OHA
mpejinoyiarajia  o0kajioBaHue JelictBua u OeszaeiictBue CoBera
Be3omacHOCTH B HAITMOHAJIBHYIO IOPUCAUKIIUIO B OTCYTCTBUE PEIEHU
OOH Ha sTOT CcueT »

KomMmeHTapui :

Utak peyb wuAeT O Ppa3BUTUU [PAKTUKU CHIPKEHUA HMMYyHUTETA
MEKIYHAPOJHBIX OpPraHoB. Mo# ciyuaii Oy/ieT HOBBIM IPUMEPOM B 3TOU
IIPaKTHUKE.

BO-HepBI:-IX, I10 ITIOBOAY (bYHKHPIOHaJII)HOI‘O HUMMYHHTETA A YK€ BbICKa3aJICA B II.
2.2.1 BBIIIE€ U B HEM HAJJIEXKUT OTKa3aTh CyJbeE.



Bo-BTopbix, KOHBeHIUSI MHe TapaHTUpPyeT  3alluTy  HapyIIeHHBIX
KOHBEHIIMOHHBIX IPaB, a UX HapylleHUe y»Ke€ YCTAHOBJIEHO pelIeHUuAMHA
EBporreiickoro cyza 1o mpaBaM 4eJjIOBeKa, IPUBEAEHHBIX B Kaobe. I3 3T0Oro
00CTOATENBCTBA CIEAYET, UTO KOHBEHIIMA HE MOKET OBITh MCTOJIKOBAHA TAKUM
o0pa3oM, 4yTo OHa IpuMeHsieTcss EBpoIelickiuM cyioM B OTHOIIIEHUH KOTO-TO, HO
He MPUMEHSIETCA B OTHOIIEHHU MeHs. [loaToMy 51 MMero IpaBo oOpainaThes B
HAIMOHAJbHYI0 WHCTAHIIUI0 HA OCHOBaHWM KOHBEHIIUM W MpeleeHTHON
pakTHKH EBpoITelickoro cy/ia mo mpaBaM 4eJIOBeKa, JOKa3bIBasi BUHY OTBETUHKA
— CYZbH, OTKA3aBIIIErOCsA CJI€I0BATh TOM MMPAKTHKE, HA YTO ITIOJTHOMOYHI Y HETO
He ObLIO.

PYY BaxxHO OTMETHTB, YTO MMMYHHUTET TOCY/IAPCTBA, IIOMHMO TOTO, UTO
oH 0oJiee orpaHHYEH, YeM UMMYHHUTET MEXK/IyHAPOAHBIX OpraHU3aIHH,
He TIOJIHOCTHIO B3aIllMIaeT ToCyapcTBa OT CyAeOHOro HaA3opa,
IIOCKOJIBKY OHU He 3allUIleHbl OT Cy/le0HOTO Haji30pa B Mpejesax
IOPUCAUKITUY CBOEH BHYTPEHHEN cyZieOHOU cucTeMbl. B cooTBeTcTBUN
co crarbein 13 EBponelickoil KOHBEHIIUM O IIpaBax 4yeJIOBeKa
rocy/iapcrBa Tak:ke o0s3aHbI rapaHTUpPoBaTh 3¢ PeKTUBHOE
CpPeACTBO MPAaBOBO¥ 3alIUTHI JIOOOMY JIHILY, IIPpaBa KOTOPOTO
nmo KoHBeHnum HapymieHbl. I Hao0OpoT, 3a HEKOTOPBIMHU
HCKJIIOUeHUSAMU, MeXAyHapOoJHble OpPraHU3alu{ OOBIYHO HE UMEIOT
TaKOH CHJIbHOM BHYTpPEeHHEH cy/1e0H0 cuctemsl (cM. Pazzien 4.3). Kpome
TOTO, IEUCTBUSI TOCYIaPCTB OYEHb YaCTO PETYJIMPYIOTCS MeXaHU3MaMH,
KOTOpPbIe 00A3BIBAIOT UX HECTH MOJTUTUUYECKYIO OTBETCTBEHHOCTD 32 CBOU
JIeNCTBUA, B YaCTHOCTU, Uepe3 IapJIaMeHTCKUN KOHTPOJIb W, B Oosiee
obiiemM mjaHe, yepe3 JieMOKpaTuueckuil mporuecc. ITo cpaBHeHUIO €
PEIIEeHUsIMU U IEUCTBUAMU TOCYZAPCTB JIESITETHOCTh MEXAYHAPOTHBIX
OpraHU3aIuil MPUBJIEKAET MeEHbIIle BHUMAaHHUs CO CTOPOHBI CPEJICTB
MaccoBod WHGOPMAIUM U IOJUTHUYECKUX KPYTOB, UTO eIe OOoJIbIle
CHIDKaeT UX O0sf3aHHOCTh pearupoBaTh HeDOpPMAJIbHO U BHE
IODUCIUKITUN UX JedcTBUN. MexXAyHapo/IHble OpPTaHU3aI[UN YacTo
JIECTBYIOT BHE I10J151 3pPEHUSA O0IIeCTBEHHOCTH, U, €CJIN UX AeATETbHOCTD
He BBI3BIBAET JIOCTATOYHO IIPOTUBOPEYNHA, OHU B/ JIUK CTAHYT 00BHEKTOM
MIPUCTAJILHOTO BHUMaHUsA. V3-32 OTCYTCTBUSA TapaHTHU MOXKHO CYUTATD,
YTO JIJIST MEKAYHAPOIHBIX OPTaHU3AINN HEOITPaB/IaHHO MTOJIb30BAThCA C
TOYKH 3peHus1 00513aTeIbCTBA OTBEYATh 3a CBOU JIEHCTBUA:

KommeHTapwuii :

C™m 1m.2.1, 2.3, 2.4 BbIIIeE, T7le MHOIO TPUBEJIEHBI T€E K€ JOBOBI 00 00A3aHHOCTU
HaIMOHAJIbHBIX BJIACTEH rapaHTHUPOBATH CPEZICTBO 3(P(HEKTUBHOM 3aIIUTHI.

(...). Bputo OBI padymHee, 4TOOBI BMECTO 3TOTO aOCOJIFOTHOTO
HMMYHUTETa MEXKAYHAPOAHbIE OPTaHU3AINHU 0JIb30BATUCH MPOCTHIM
(PYHKIITMOHAJIBHBIM HMMMYHHUTETOM. OTO O3HA4YaeT, 4YTO UX
MMMYHUTET He€ OyZeT NPUMEHATHCA K CHUTYyaI[UAM, B KOTOPBIX
JIEUCTBUS OpraHu3aluid WJIM UX areHTOB OTJUYAITCA OT
BBITIOJTHEHUA HUX YCTaBHBIX (PYHKIMIA WA BBIXOZAT 3a HX
npeaeabl. XOTA TPYAHO IPEACTABUTH, YTO MEKAYHAPOIHAA
OopraHusanus Morja Obl MPHHHMATHh YYacTHE B CEPbe3HbBIX
HapylIeHUAX IpPaB 4YeJOBEeKa, TAKUX KaK T'eHOIU/, pabCTBO WJIH
NBITKHA, 3TOT (PYHKIHUOHAJIBHBIA HNMMYHHUTET JHUIIWI OBbI
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MMMYHUTETA JIIO0OOM HMMYHHUTET B 3THX 3JKCTPEMATbHBIX
cuTyanmuax, HO TaKkKe MU B CJIydasdaX MeHee Cepbe3HbIX
HapyuieHu¥, KOTOopble, TeM He MeHee, ABHO IPEeBBINIAIOT
IOJTHOMOYMA opraHusanuu. Cienyer JOIOJHUTEIBHO PACCMOTPETh
BO3MOXXHOCTh NPUMEHEHUs BJTOTO Pa3juuusd K MeXXIyHapOJAHbIM
OpraHu3aIUAM.

KommeHTapwuii :

B naHHOM ciiyyae He HaJI0 IIpeJICTaBJIATh Kak EBpomelckuil cys mo mpaBaMm
yestoBeka B yiutle cyzapu Lado Chanturia Boeimest 3a mpeziessl cBouX GYHKIHUH U
CTaJI COy4acTBOBATh B CEPhE3HBIX HAPYIIIEHUAX [TPAB YeJI0BEKA TAKUX KaK IBITKH,
6ecuestoBeUHOE OOpallleHNe, a SKCTPEMAIBHYIO CUTYAITUIO ¢Zles1ajl TIOBCeJHEBHOU
«HOpMOM». Hamo mpounTtats Moro kanoby B ECITY, ero pemeHue u MO UCK.

BBuny — HeoOXOAMMOCTH  YCTAHOBJIEHHs — OajlaHca  MEXAY
He3aBUCUMBIM QYHKIIMOHUPOBAHUEM MEK/IyHAPO/IHBIX OPraHU3auN U
NMPaBOBOM 3alUTON OT WX [JAEATEJIbHOCTU, UHCTPYMEHTHI,
MIPE/IOCTABJIAIONINE MMMYHUTET, YJacTo IIpelyCMaTPUBAIOT
00513aTEJIHCTBO MEXKyHapOHOM OpraHu3aIuu CcOo3/1aBaTh
MEeXaHHU3Mbl BHYTPEHHEro KOHTPOJA (MeXaHU3Mbl BHyTpeHHeU
o/I0TYeTHOCTH).). OTHAKO BO MHOTHX CJIydasfxX OTH MeXaHU3MBI
HUKOIJIa He CO3/Ial0TCS WJIM HUCIOJIb3YIOTCA TOJIBKO JJI1 OYeHb
OTpAaHUYEHHOTO Habopa CcUTyallMd, TaKUX KaK KOHQJIUKTHI
yeJIOBEUECKUX pecypcoB. HacTo ObIBaeT, 4YTO HpeaocCTaB-JIeHUe
NMMYHUTETA MeXKAYHAPOJHbIM OpraHU3anuaAM He
COIIPOBOKAAETCA  APYrMMHM  CPE€ACTBAaMH  pa3pelieHusd
CIIOPOB. YUuThIBasA  00OCHOBaHME UMMYHHUTETa, COMHUTEJIBHO,
SBJIIETCSL JIM TaKoe IIPEeIsATCTBHE JJis IPAaBOBOM 3aIllUTHl CTPOTO
He0oOXOAMMBbIM.

KommeHTapwuii :

Takoe mpernsTCTBHE )1 IPABOBOU 3aIIUTHI HE SBJISAETCSI BOOOIIE HEOOXOUMBIM,
TaK KaKk 0€30TBETCTBEHHOCTD SIBJISIETCS 0JIar0JJaTHOU IMOYBOU JJIsl IPOU3BOJIA U

KOPPYTITHH.

Bormpoc 0 COBMeCTMMOCTH B5TOrO HMMMYHHTETAa € IIPaBOM Ha
CIpaBeJJIUBOe Ccy/leOHOe pa30oMpaTeIbCTBO COIJIACHO CTaThe 6
EBpomnelickoll KOHBEHITUU O 3aIlUTe MIPaB YeJoBeKa ObLI PACCMOTPEH B
EBponelickoMm cyjie o mpaBaM 4esIoBeKa B C/Iy4ae nuBa U Regan U Yot u
Kennequ. Cyz; IpUIllesT K BBIBOJY, UTO CYIIECTBEHHBIM (PAKTOPOM MpPHU
ompejieiecHUd  Toro, OBUIO JIM  BMENIATEJIbCTBO B  IIPaBo,
rapaHTUPOBAHHOE CTaThell 6, OBUIO COpPa3MEepHBIM, « HeobX00UMO
paccmompems, umeau AU 3aseumentu opyaue pasyMHwvle cpedcmsa,
docmynHble  0aa  aPdexmusHoll  3awumsl  C80UX  Npas,
2apanmuposanHbix Konsernyuetl. »

HexoTopble HaIlMOHAJIbHBIE CY[bl HPUAEPKUBAIOTCS TOU K€ JIMHUU
apryMeHTaluy, CTaBsg OCYIIECTBJIEHHWE CyZeOHOTO Haj30pa B
3aBUCHUMOCTh OT HAJIMUHS JPYTUX aJIEKBAaTHBIX MEXaHU3MOB Haj/i30pa. B
YaCTHOCTH, 3TO KacaeTcsl KacCAI[HOHHOTO cy/la besbruu, KOTOpBIH, B
ommune or CTpacOyprckoro cyzia B CBOeH IpebIAyINel mpereaeHTHON
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IpaKTUKEe [0 3TOMY BOIpOCY, IpUIle] K 3aKJIIOUYeHUI0 B
peliieHuu 3umsepa, UYTO  JIpyTUE  CpeJiCTBA,  IIpeIOCTaBJIEHHBbIE
MesK/yHapOTHOU oprasusanuen - B JTAaHHOM ciIyJae
3anasHOeBPONENCKUM COI030M - OBLIM HENOCTATOUHBI JUJIS 3AI[UTHI
IIpaB, rapaHTUPOBAHHBIX KOHBEHITUEN 3aABUTENAM, U, CIEA0BATEHHO,
OOBABIWIN 3TOT MMMYHUTET HEJAEHCTBUTEIb-HBIM. [I0CKOIBKY
9TO TOOYKJAeT MeXAyHAapOAHble OpraHU3aIUUd YCTAHABJIUBATH
3¢ deKTuBHbIe BHyTPEHHUE IIPOLe/lyPhl YperyJIupOBaHus KOH(MIINUKTOB,
TaKOoe HCHOJb30BaHHE CTaTbu 6 WIM aHAJOTUYHBIX
MOJIOKEHUM, MPEAYCMOTPEHHBIX B JIPYTUX PEKUMAaX 3aIUTHI
npaB uYejIOB€Ka, MOKET OKa3aThbCA IOJE3HBIM A
NpUBJIeYEeHUA Me:KIYHAPOHBIX HUHCTUTYTOB K
OTBETCTBEHHOCTH 3a CBOHU JelcTBUsA. BbLIO OBI iKeJaTeIbHO,
YTOOBI TOCYJapCTBA U APYyTrue Me:KIyHapOJgHbIe CyJAbl B I€JIOM
CJIeIOBAJIH TAaKOMYy IIOAXOAY O€JIbIrUiiCKOTO KacCCAIlMOHHOTO
cyaa.

KomMmeHTapui :

Takoll mozaxoy He mpocto kenaTeseH. OH sABAeTca 00A3aTETbHBIM COTJIACHO
00513aTeILCTBY rocyZlapcTBa 006ecrieunTh MHE 3alUTY IIPaB, a He OTKAa3 B JIOCTYIIe

K CyIIy.

CnenyeT OTMETHUTD, OJHAKO, YTO IOPUCAUKIINYU HEOXOTHO IIPUMEH SJIN
OTHOCHUTEJIbHO B3BEIIEHHBbIE CTaHAApPTHI Yaiita u KenHenu K BoIpocam,
kacaromuMes: opranoB Opranusarnuu O6benuHeHHbIXx Hanmii. Ctathbs
103 VYcraBa Opranmzanuu OO0bequHeHHBIX Hanwii, KoTopas
yCTaHABJIUBAae€T BEPXOBEHCTBO YcraBa HAJ JIIOOBIMU  JAPYTUMU
JIOKYMEHTaMH! MeKAyHApOHOTO TpaBa W OeclpenefieHTHBINA CTaTyc
Opranuszanuu O0beAMHEHHBIX Haruil kak MeXIyHapoJHOTO OpraHa,
OTBETCTBEHHOI'O 3a IOJJep:KaHue MEeXJAyHAapOoJHOIO MHpa U
6e30macHOCTH, II03BOJIIET UM YTBEDP:KJATh UYpPE3BbIYANHO IIMPOKUU
MMMYHUTET.

ITo nesny Stichting Mothers of Srebrenica, CTpacOyprckuii ¢y HOCTaHOBUII,
yro KOHBEHIIMIO HeJb3s TOJKOBATh B CMBICJIE OTHOCUTEIBHOTO
nMMmyHuTera Opranmzanuu OO0beAMHEHHBIX Hanuii, MOCKOJIBKY 3TO
MOJKET TO3BOJIUTH TOCY/IAPCTBY BMEIIUBATHCSA B BBIIOJHEHHE BAYKHOU
muccun Opranmzarnun OobpenuHeHHbIXx Hamuii u CoBera besomacHocTu.
Takum ob6pa3oM, XOTs Takue HHCTPYMEHTH, Kak EBpomnevickas
KOHBEHIIMS O IIPaBaXxX ueJI0OBEeKa, I0X0XKe, MPeJ0CTABIAIOT CyAaM
cpeacTtBa JiA  AHHYJIMPOBAHUS  HUMMYHHUTETa  TaKHX
opraHusanui, kak Epponerickuii Coro3 wiu BecemMupHbIii 6aHK, 3TO
OKa3bIBaercs 0OoJiee TPYAHBIM B OTHOIIEHWN OpraHoB OpraHusamnuu
O6benquHeHHBIX Hamuii. (...)

KomMmeHTapui :

Wrtak, EBpomelickas KOHBEHIIMs O IIpaBax deJOBeKa IIPeZOCTABJISAET CYAY
CpeAcCTBa JJjid AHHYJIUPOBAHUSA HUMMYHUTETa cyAbu EBporeiickoro cyza o
IIpaBaM 4eJIOBeKa.

E¥] [IpusHane MMMyHHTETa MEXIYHAPOJHBIX OPTaHU3AIUH, Jaske B
CJlydae  Cepbe3HbIX  HApYIIEHUW,  MOXKeT  ObITh  OCOOEHHO
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mpo0JIeMaTUYHBIM, TIOCKOJIBKY, KaK MbI yKa3ajd BHIIIE, JPYyTHe
MEeXaHU3Mbl  KOHTPOJIs, JOCTYIIHbIE  rocyZapcTBaM  (BKIIOYasd
BO3MOXKHOCTb BO30YKJ€HUS Jlejla B HAI[MOHAJIBHBIX IOPUCAUKIUAX U
BHYTPEHHIOI0 TOJIMTHYECKYIO IOJIOTYETHOCTD), AEHCTBUTEJIBHO HeE
CYIIECTBYIOT JIJII MEXXAYHAapOAHBIX opraHu3anui. (...) B wactHOCTH,
ocoOble MHeHUs cyapu Kancamay TpuHmazgu B pelnleHuu
O IOPUCAUKIMOHHBIX HMMyHUTeTaxu CyJabu Pozakuc u Kadaum, «
KOTOPBIM IIPUCOEANHITUCH cyAbu Bumbaxabep, Kocra, Kabpan bappero
1 Bajpkuy, B perennu 1o Jieyry Ayb-AJicaHu TOTUePKHYJIN,UTO IPUHITUIIL
roCyJapCTBEHHOTO UMMYHHUTETa HE NMPEeJHA3HAY€eH JJfA TOrO,
YTOOBI TrOCylapcTBa MOIJIH OCBOOOJAUTHCA OT CBO€H
00sI3aHHOCTHU OTBEYATH 32 CBOU /IEVICTBHA B CJIyUae CepPbe3HbIX
HapyHI€eHU¥W MpaB 4YeJOBEKa, U 5TO, TaK K€ KaK HEKOTOpbIE
IOPUCAUKIIUY PACIOPSAANINCH 00 OTKa3e OT UMMYHUTETA B YTOJOBHBIX
JleJlaX, CBSI3aHHBIX C CEPbEe3HBIMHM HAPYIIEHHSMHU IIPAB YeJIOBEKa,
VMMMYHUTET HE JOJI2K€H CyIIECTBOBATH B TPAKAAHCKUX JiejIaX B
cIydyae HapylmleHUss He JOMyCKAIUX OTCTYIUIEHUN
CTAaHJAAPTOB. ITU PA3JINYUS HE CTaBAT IO/l COMHEHUE 3aKOHHOCTH
BBIBOJZIOB 9THUX JIBYX IOPUCIUKIINI, HO OHU ITO/TUEPKUBAIOT TOT (AKT, UTO
HEU3BECTHO, /MJOJIKHBI JIA MEKJAyHApOJHbIe OpraHu3amuu
MMOJIb30BaThCA HEU3MEHHBIM MMMYHUTETOM B
npuHIune. Takum 06pa3oM, ocTaeTcss BO3MOXKHBIM IIPEJICTaBUTH cele,
yTo B OyAylleM HUMMYHUTET ME:KAYHAPOJAHBIX OPraHU3aInuu
OyZer OrpaHUYeH /JdejJlaMH, KOTOpble He OTHOCATCA K
NpeAnojaraeMoMy HapyIIeHHI0 TIpaB, OT KOTOPBIX He
JOITYCKAIOTCSA OTCTyILIeHu (...).

KoMmMmeHTapui :

dto Oyayllee HACTYIUIIO, XOTA U paHee ero He 3a4eM OBLIO JK/IAaTh, TaK KakK
CMBICJI ~HMMMYyHHTeTa HHUKOIJIa He  3awiIiodaici B  obeclieueHUU
06e30TBETCTBEHHOCTH 32  HapyllleHHe 3aKOHa, HEHCIOJIHEHHe  CBOUX
00s13aHHOCTEHN, IPUYMHEHUE BpeZia, JIeTAIM3allid NBITOK U KOPPYMIIUH.
[TosToMy caM BoIpoc IpaBa Ha UMMYHUTeT WX OTKa3a B HEM JIOJKEH SABJIATHCA
IIpeIMeTOM IIPOLelyphl, A He ABJIATHCA aBTOMATUYECKUM ero IpuMeHeHueM. B
JITAHHOM  cJy4ae  aJMUHUCTPAaTUBHBIM  CyZ, I[PUMEHWI  HUMMYHUTET
aBTOMATHUYECKHU.

BYd JeiicTBuTenIEHO, €cTh BecKHMe ApryMeHTHI B IOJb3Y OTMEHBI
NMMYHUTETA MEKAYHAPOJHOM OpraHu3anuu, Mo KpanHen
Mmepe, B cIIyJdaax cepbe3HbBIX HapylIeHun npas
yesioBeka. COOTBETCTBYIOIIME IpaBa OyAyT B I[€JIOM aHAJIOTUYHBI
IpaBaM, OT KOTOPBIX He JIOMYCKAIOTCSA OTCTYIUJIEHUS, TIEPEUYNCIEHHBIM B
cratbe 15 EBpomeickoll KOHBEHIIMM O IIpaBaX YeJIOBEKa: MPaBO Ha
’KU3Hb, IPaBO HE MOABEPraThCA MBITKAM WA HAKA3aHUIO UJIN
0ecueI0BEeYHOMY win YHU2KAIONIEeMy JIOCTOMHCTBO
oOpalIeHuIo, IIPaBo He COIEPKAThCs B paOCTBe 1 UMETD ITPABO He OBITh
IIPUTOBOPEHHBIM K HaKa3aHUI0, IIPEAYCMOTPEHHOMY 3aKOHOM OOpaTHOM
cuwibl. IIOCKOJIBKY OT 3THUX IPaB HEJb3s OTCTYHNAaTh JaKe BO
BpeMs BOWHBI HJIM YPE3BBIYAWHOTO TIOJIOKEHUs, €CTh OCHOBAHWUS
mojilaraTb, YTO B TaKHX OOCTOATEJLCTBAX AaO0COJIIOTHBIM
UMMYHUTET OyJAeT HeyMeCTe€H.AHaJOTHYHBIM 00pa3oM, eciau
UMMYHUTET MEXK/TyHAPOTHBIX opraHusanui JTIOJKEH
JIeCTBOBaTh, HAPYIIEHUE 3JTHUX MpaB, HE JOIIyCKAIOUNUX
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OTCTYILIEHUM, SIBHO HE€ MOKET pPacCMaTPHUBATHCA KaK 4YacTh
YCTaBHBIX PpyHKIMI MEKIyHAPOTHBIX OpraHu3aI i,
HaIlpaBJIEHHBIX Ha COXpaHeHHe MHpa, 0€30ITaCHOCTH U OOIIECTBEHHOTO
Os1ara B Mupe win B peruoHe. XoTs Cy/1 OTKJIOHHJI 3TOT apTyYMEHT IIPOTHUB
Opranmzanuu OO0beguHeHHBIX Haruii B gese Stichting Mothers of
Srebrenica , yHuKasibpHbIA cTaTyc Opranusanuu O0bpequHeHHBbIX Hamui,
rapaHTa Me;KAyHapOTHOTO MHUpPa 1 6€30IMaCHOCTH, 03HAYAET, UTO MO/IE/Th
XOTSI OBl (PYHKIIMOHATBHOTO UMMYHHUTETA ocraercsa
MEeHCTBUTEJIbHOU, IO KpalHed  Mepe, iaA JApyrux
Me:KyHAapPOAHbIX OPTaHU3AaI[UHI.

KoMmMmeHTapui :
ITO MOATBEPIK/IAET MOU IOBOZBI B I1.2.2.1 BBIIIIE.

BVIB mo6Gom ciyuae MexayHApOAHBIE OPraHU3AIMH COXPAHAIOT
BO3MOXKHOCTh OTKa3a OT CBOET0 UMMYHUTETA, €CJIM OHU He CYUTAIOT 3TO
CTPOrO HEOOXOJMMBIM JIJII HE3aBHUCHUMOTO BBITIOJTHEHUS CBOUX
yuknuii. AHasornuabiM - obpazom, Komwuter AMII mpemio:kuia
OTKa3aThCs OT UMMYHHUTETA, <€CJIU TAKOU OTKa3 TPeOyeTCs A
HaJJIekalero OTIpaB/JdeHUs NPaBOCYAUA», U YTO «CUTyalluH, B
KOTOPBIX TAaKOM OTKa3 HaHeceT yllep0 HMHTEpecaM MeXKIyHapOJHOU
OpraHu3aIUmn», CaefyeT TOJIKOBATh OTPAHUYUTEIBHO.

EXIP:] Gosee obmem 1iaHe GbIIO 6B IOJIE3HO IPOBECTH GoJiee
MOAPOOHBIN AaHAIU3 KOHKPETHBIX U YHUKAJIbHBIX 00CTOSATEIIBCTB, IIPU
KOTOPBIX JEHCTBYeT MMMYHUTET MEXKAYHAPOAHBIX OpTraHU3aIuid, U
OrpaHUYEHUI, KOTOPHIE MOTYT ObITh YCTAHOBJIEHBI Ha 3TOT
uMMmyHuTeT. Ha 3acejanun Komurera 1o 10puinyeckuM BOIIPOCaM U
IIpaBaM 4esioBeka B I3Mupe B Mae 2013 roja npodeccop Puk JloycoH
npeyiokua, 4toObl ILC WHUDMHUpOBAJ pa3MbIIUIEHHE HaJ S3TUM
BOIIpocoM, U mpu3sBaj CTpacOyprckuil cyj mepecMoTpeTh CBOe
NpeneaeHTHOE IIPAaBo MO 3TOMY BOIIPOCY.

KomMmeHTapui :

Heobxonumo, 4YTOOBI MAHHBIM HCK CTaJl WHUIMATUBOM U IepecMoTpa
CtpacOyprcKuM Cy/ioM CBO€H MPaKTHUKU 110 3TOMY BOIIPOCY, TaK KaK pe3yJIbTaThl
TaKON NMPAKTUK{ HETaTUBHBI U NMPUBOJAT K OTMEHE MeXIYHapOJHOTO IIpaBa
MeKAyHApPOJHBIMU OpraHaMH B pe3yJsibTaTe 0e30TBETCTBEHHOCTH. B pamikax
JIAHHOTO MCKA CyJy cjleflyeT cziesaTh 3anpoc B EBpormeiickuii cyz 06 oTkase B
MMMYHUTETE Cybe -OTBETUUKY.

4. 2 MexcoyHapooHble ope2aHusauuu 8 MeHCOYHAapOOHbIX
HOPUCOUKYUOHHDBIX OP2AHAX

PXY IIpucoenuHAsach K 1OroBOpaM, rOCYZApCTBA YACTO COTJIAIAIOTCA C
MeXaHu3MaMH (FOPUCAUKIIMOHHOTO WJIW KBa3H-IOPUCAUKIIHOHHOTO
XapakTepa) JUIs yperyJIupoBaHUs CBsI3aHHBIX c HUMU
KOH}IUKTOB. Takum 00pasomM, JIFOAU, KOTOPbIE, KaK ITPAaBUJIO, HE UMEIOT
BO3MOXKHOCTH II0/IaBaTh KaJ00bI HA MEXKAYHApOJHOM YPOBHE, TIO-
MpeXxHeMy UMEeIOT MeXaHU3Mbl, I03BOJIAIOIINE IIPUBJIEKATh TOCyIapCTBA
K OTBETCTBEHHOCTH. B 4YacTHOCTH, 5TO KacaeTcs 3alllUThl IIPaB
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yesioBeka. Kak oTMedasioch Bblllle, MeXXAyHApOAHble OPTraHU3AIUN
OOBIYHO He TMOJAIKCHIBAIOT JIOTOBOPHI O IIpaBax 4YeJOBEKAa W,
CJIeIoBaTeIbHO, He TMOANAZAl0T IO0J[ JIeHCTBHE COOTBETCTBYIOIIMX
MeXaHU3MOB paspeleHuss KOHGIUKTOB. B pesysbprare 1 yenoBeka
MIPAKTUYECKH HEBO3MOKHO HAIMPSMYIO IMPUBJIEKATh MEXKIyHAPOIAHYIO
OpPTaHU3AIUIO K OTUETHOCTHU Ha MEXK/ITyHAaPOJAHOM YPOBHE.

KomMmeHTapui :

Takoi mpo0IeMbI HET B JIAaHHOM CJTydae, Tak KaK CyZIbU EBpoImeickoro cyza mo
IIpaBaM 4YeJIOBeKa IIOJIMHUCHIBAIOT OO0S3aHHOCTh BBHIMOJHATh EBPOIENCKYIO
KOHBEHITUIO U ee BBIIIOJTHEHHE SBJsAETCA UX (PYyHKIHUAMH. VI3 3TOr0 BBITEKAET
IpaBo IpuUBJIeKaTh Kak Cyl, Tak U CyZied WU ammapar cyZla K OTBETCTBEHHOCTH.

4.3 CunvHble u caabvle CMOPOHbL MexXaHU3M08 6BHYmpeHHe2O0
KOHMpOaa

[F] 910 mokasbIBaeT, YTO BHYTPEHHHE MEXaHH3MbI MOTYT JAaKe
o0ecneuyuTh «IKBUBAJIEHTHYI0 3alIUTy», KaKk  OTMeTUI
EBpormeiickuii cys mo mpaBaMm 4yesioBeka B Jiejie «Bocdop». [Ipeumytect-
BO BHYTPEHHUX MeXaHHM3MOB B TOM, YTO OHHU IIO3BOJISIOT
KOHTDOJIUPOBATh  JIeATEJBHOCTh  MEXKAYHAPOJAHBIX  OpTaHU3aINH,
3aluInas uX aBTOHOMHIO (...)

KomMmeHTapui :

B MoeMm jene BHYTPEHHUM MEXaHU3MOM SBJISIETCA BBINOJIHEHUE CTAaThU 4
mectoro nporokosa camuM Cyzmom. OfHaKo, JaHHBIM MeXaHU3M He paboTaeT
BOODIIIe, YTO MOKa3bIBaeT MHOTOJIETH:AA mpakTuka Cyza u Mo o0pallleHus o
IIpeKpaIleHUuIo IOJTHOMOYUY KOPPYIIIIMOHHBIX Cy/IeH.

5. OTBETCTBEHHOCTh TOCYIaPCTB-YJIEHOB 3a JEUCTBUSA MEXKTYHAPOTHBIX
opraHusanui

C apyro# ctopoHsl, B craThax 61 u 62 ARIO rocyzapctBo, KOTOpoe
Oeper Ha cebs OTBETCTBEHHOCTb, 00S3aTEJIbHO SBJISIETCSA UJIEHOM
MeKIYHAPOTHOU OpraHu3aIuu. B cratbe 61 MpsMO paccMaTpPUBAIOTCA
0CcoOBbIe OTHOIIEHUS MEXAYy MEXKIYHAapOJAHBIMH OPTaHU3aMUsIMH U UX
rocyZlapcTBaMH-YIeHaMH, a TaK:Ke PUCK TOTO, YTO TOCy/IlapCTBa-UJIEHBI
HCIIOJIB3YIOT MEXKAYHapOJHble OpraHM3aluy I YKJIOHEHHSA OT
BBINOJTHEHUA CBOMX 00si3aTesibeTB. COTJIACHO cTaThe 61 TOCYAapCTBO -
YIeH MeKAYHAPOTHON OpraHU3aIui HECET OTBETCTBEHHOCTD, €CJIH OHO
HapyIlaeT OJHO W3 CBOUX O0A3aTENbCTB, BBIHYXKAAs OPTAaHU3AIUIO
COBEpIIIUTH JIENCTBUE, KOTOPOE, €CJIM ObI OHO OBLIIO COBEPIIIEHO 3THUM
rOCy/IapCTBOM, COCTaBWJIO OBl HapyIIEHHE 3TOTO 00s3aTeJbCTBA. ATY
ujiero paspaboran EBpornerickuii cy o mpaBaM 4YeJI0BeKa, B YaCTHOCTH,
B cJIydasx, Kacaroluxcs nepegauu noaHomounii EBponeiickomy Coo3y
1 00513aTesTbCTB TocyzaperB-wieHoB o Koneennuu. Kak Cyz ykaszai B
Bocdhop, «<ocBobGoxkaAeHue /loroBapuBaomuxca I'ocymapcTB ot
JI000H OTBETCTBEHHOCTH B coOoTBercTBUU ¢ KoHBeHIuen B
COOTBETCTByWOIIeN cdepe eATeJbHOCTH [ImocpeacTBOM 3TOu
nepeaavyy| mMpoTUBOPEYWIO ObI e U 3agauaM KoHBeHIuu
" TocymapctBa JOJKHBI — obOecneuWTh, YTOOBI  MeXKAyHapOJHASA
OopraHu3aIusi, KOTOPOH OHU IepefaloT IMOJIHOMOYHs, O0ecmeunBaia
9KBHBAJICHTHYIO 3alllUTy NpaB dYeJIOBeKa. X OTBETCTBEHHOCTh
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MOKeT OBITh 3a/ieliCTBOBAHA B COOTBETCTBUHM ¢ KoHBeHIHeH, ecu
OKaKeTcsI, YTO 3allydTa, MOpejjlaraeMas 3TOM  MeXAyHapOIHOU
opraHmusaluei, SBHO HEJJ0CTAaTOYHA.

KoMmMmeHTapui :

MHe OBLJIO OTKa3aHO B 3allUTe MPAB YeJIOBEKA KaK TOCy/IapCTBOM-UYJIEHOM I10
KonBeHnuu, Tak 1 MexkIyHapOTHBIM OpTaHOM- EBPOIIEHCKUM CyI0M II0 ITpaBam
yeJioBeKa, 00s3aHHBIM 00O€eCIeYnBaTh 3alUTy MPaB yejioBeKa 1Mo KoHBeHIUH.
Opnako, o0a TPUYUHUTES BpeZla IOJHOCTBIO  OCBOOOXKIIEHBI  OT
OTBETCTBEHHOCTH, YTO HOCUT MCKJIIOUYHUTEJIBHO KOPPYINIIUOHHBIN
xapakrep. Takum 06pa3oM, JOKHA ObITh B KOHIIE KOHIIOB peaIn30BaHa
3aluUTa MOUX ITpaB 1Mo KOHBEHIINY ITOCPEICTBOM HAJIOKEHUS OTBETCTBEHHOCTH
Ha BceX NPUYMHHUTENEH Bpela, KaK Ha HAI[MOHAJIBHOM YypOBHE, TaK U Ha
MEK/TyHapPOTHOM.

dTa cUTyalus CTaBUT TOCyJapCTBa-UieHbl Iepes] AUIeMMOM, Koraa
OHU TOAUYUHAIOTCA MEXAYHAPOAHBIM 0053aTeJbCTBAM, KOTOPBIE
BBI3BIBAIOT 03a00YeHHOCTh B 0OJIACTU TIpaB YeJIOBEKa, HO He
JIOILYCKAIOT pPeaJIbHOM rH0KocTH (MOXHO CKas3aThb, YTO Jiesio Haser
MIpeJICTaBIsAeT OTOT TUN cutyanuu). OHU JMO0 BBIHYXKIEHBI He
BBIIIOJTHATh CBOW 00S3aTEJIbCTBA B KAYECTBE WIEHA MeEXKIYHAPOIHOU
OpraHu3aIuy, JU00 HApyHIalOT CBOU 00A3aTeJIbCTBA B 00JIaCTH
npaB uejoBeKa. OJHAKO KOCBEHHBI KOHTDPOJIb MOKET HMeTh
IIOC/IEICTBUA JJI1 BO3MOXKHOCTeUN IIpAMOro KoHTposs. [Ipexze Bcero,
CTOJIKHOBEHUE C HTOU JUIEMMOU MOXKET MOOYIUTH TOCYIapCTBA-UIEHBI
NpeJI0KUTh co3aaHue 3P@GeKTUBHBIX MeEXaHUu3MOB I
MOHUTOPUHTIA JE€UCTBUUN MEKIAYHAPOJAHBIX opraHusamui. C
ZIPYTOA CTOPOHBI, €CJIM TOCYAapCTBa-4IeHbl OyAyT YIOPCTBOBATH B
HecOOJIOZIeHNN 00s3aTebCTB, BBITEKAININX U3 WX YJIEHCTBA B
MeXK/I[yHAapPOJTHOM OpTaHU3alluu U3-3a HecOoOJIOZIeHUs IPaB 4eJloBeKa,
3 PeKTUBHOCTh OpPraHU3alUU MOKeT OBITh CEPbE3HO
moaopBaHa. (...)

KomMmeHTapuii :

A npengoxun cozanre 3pHeKTUBHOTO MeXaHN3Ma, OCHOBAHHOTO Ha PABEHCTBE
BCeX IlepeJi 3aKOHOM U Cy/IOM U UCTUHHOU JIEMOKPATHUU : UCK K IPUYUHUTEITIO
Bpefa U ero pacCMOTpeHHUE CY[JOM HPUCIKHBIX, a HE CYJOM, CO3/[aHHBIM
HaIlMOHAJIbHBIMU BiyiacTell. COCTaB CyAa MPUCAKHBIX ABJIAETCA HPOIEAYPHBIM
BOIIPOCOM M IOJJIEKUT Pa3pelieHuo.

BTopoi/’I CII0CO0 pemruTh 3Ty mpobJsieMy - NMPUHATH BO BHUMAaHUE
IOJIXO/l, UCIIOJIb3OBAHHBIN Cy/Abell MaJlWMHBEPHU B €ro COBIIAJIAIONIEM
MHeHUH, BbIpakeHHOM B Nada. Cyaba  MasMHBepHH  IIpU3HAI
CyIIIECTBOBAaHUE HEOCIIOPUMOTO MIPOTHUBOPEYUs MEXKTY
obsizaresibecrBamu IlIBetinapum nepes; Opranuszanueii OO0beTUMHEHHBIX
Hamuii u ee 00s3aTe/IbCTBAMH B 00JIACTH IIPaB 4YeJIOBEKA, ITOJITBEP/INB
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IIPA 3TOM, YTO O0Os3aTesibecTBa Iepen Opranusarnueir OO0beTUHEHHDBIX
Hamuii 70/KHBI paccMaTpuBaTbCs B CBETE IIPaB, 3aKPEIJIEHHBIX B
Konsenuu. Takum 06pa3oM, 10 €ro cJI0BaM, KOT/Ia MeKIyHAPOHA
OpraHU3aIuA HEe CO3Ja/Ia MEeXaHW3M 3allUThI IPAB YeJI0BEKa,
COIIOCTAaBUMbIN NN SKBUBAJIECHTHBIN MeXaHU3MY,
YCTAaHOBJIEHHOMY TOCyAapCTBOM-WIEHOM, TOCy/IapCTBO OyzeT
HapyIIlaTh CBOU 00s3aTeIbcTBA B 00JIACTH IPaB YesIOBEKa, JIasKe eCIIU
OHO COOJIIO/IAeT TO, UTO HajlaraeT Ha Hero opraHu3anus.(...)

KomMmeHTapui :

31ech TOATBEpP)KJEHA OTBETCTBEHHOCTh TOCyZlapCTBa M OTBETCTBEHHOCTH
MEXKyHAPOIHBIX OPTaHU3AIUA B CIydyae HeoOeCIeueHUs CPEeZICTB 3aIlUThl OT
HapylieHu# mpaB dYesoBeka. Ciie/loBaTeJIbHO, JIKOO MHE JIOJDKHO OBITh
IIPEIOCTABJIEHO CPECTBO 3aIUTHI OT IMPUUYHHUTEIS Bpea, JIMOO BHIIIaUueHa
KOMIIEHCAIHs 3a HeCcO3/IaH1e TAKOro MeXaHU3Ma BJIACTAMU 3a 60 JIeT C MOMEHTa
co3maHus EBpoIeiickoro cy/ia 1mo mpaBaM 4eJIoBeKa, UTO IIPUBEJIO K HapYIIEHUIO
oOIIecCTBEHHOTO TIOpsZKa B EBporme ¥ Yero He MOIVIM He MPEABHUIETH
[TapnamenTckass AccambJiesi 1 OpraHbl 1 KOMUTETHI EBpocoro3a. (eM. 1. 2.3, 2.4)

6 BI)IBOI[I)I U IIPpEAJIOKEHUA

&) MexiyHaposiHble OpraHM3AIUHM CTATM BAXKHBIMH y9aCTHHKAMHU
Me:KIYHapOJHOTO IPABONOPAAKA U BHEC/IN 3HAUNUTEIHLHBIN BKJIA] B
pa3BUTHE 3aIUTHI IIPAB UejIOBeKa Ha MeKAyHapoAHOM YpoBHe. Tem He
MeHee, 3TOT OTUeT IIOKa3bIBaeT, YTO, HeCMOTPS Ha pacTylllee BJIUSHUE,
KOTOpoe uX paboTa MOKEeT UMETh Ha >KU3Hb JIIO/IEH, CYIIEeCTBYET P
HEJIOCTATKOB B 3alllUTeE JIIO/IeV OT HAPYIIeHNH IPaB YeJIOBeKa,
COBepHIaeMbIX  OTAEJBHBIMH JHUOAMH.  MeXJayHapoIHbIe
OpraHu3aIui BBUAY OCO0ON MPaBOCYyOBEKTHOCTH MEXKIYHAPOIHBIX
OpraHusaluii, HX Trocy/lapcTBa-ujeHbl, KaK IIpaBWJIO, HE HECyT
OTBETCTBEHHOCTU 3a JlefcTBUSA O3TUX opraHusanuil. [IperocraBieHue
MeK/TyHapPOHBIM OpraHU3aIUAM IIPaBOCYOBEKTHOCTHU Oe3
npenocraBieHusa UM 3(p@PeKTUBHBIX MEXaHU3MOB HAJ30pa CO3JaeT
npoo6eJsbl B ofoTueTHOCTU. KpoMe TOTO, CyllecTByeT PUCK TOTO, UTO

rocyiapcrBa-ujeHbl OyyT HCI0JIb30BaTh MeXKlyHapO/IHbIe
OpraHM3alluil B KAuyecTBe «IIUPMbI», KOI/Ia BCTAHET BOIPOC 0O
oTBeTCTBeHHOCTU. OCHOBHBIE BO3HUKaUue TPYAHOCTH

3aKJII0YAIOTCA B OTCYTCTBUM Y OTAEJIbHBIX JIUI] BO3MOKHOCTHU
TpedoBaTh IPUBJIEUYEHUSA K OTBETCTBEHHOCTH ME:KIYHapPOJ-
HBIX OPraHU3AaIUHA U MPOIEAYPHBIX NPENATCTBUHA, TAKNX KaK
MMMYHUTET OT HAITMOHAJIBHBIX Cy/J0B.

KommeHTapwuii :

[IpaBo TpebOBaTh OTBETCTBEHHOCTH JIOJDKHOCTHBIX JIMI[ MEXKIYHAPOIHBIX
OpraHOB BjeYeT 00S3aHHOCTh MEXKYHAPOJHBIX BJIAaCTEN pPeryiaMeHTHPOBATh
IIpOIIelypy MOA0OHBIX TpeOoBaHUU. Kak yKaspIBalOT IIUTUPYEMBIE IOKYMEHTHI
[TapsiamenTckoi Accambiien JaHHBINA BOIIpOC He pelmaercs 3(pPeKTUBHO yike
HECKOJIBKO JIET, UTO BJIeUeT HapyIlleHHe MpaB uejioBeka B EBpore, 6a3upyemoe
MMEHHO Ha OTCYTCTBHUHM OTBETCTBEHHOCTU JOJIKHOCTHBIX JIUI] MEK/IYHAPOHBIX
opraHoB. [losaTomy ucxoas u3 Toro ¢akTa, YTO MPaBO BHIIIE 3aKOHA, a TEM
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OoJsiee, B ciIyyae ero OTCyTCTBHUS, OHO MHE JIOJKHO OBITh 0OecreuyeHo criocooom,
KOTOPBHIA Tpesyiararo s. Ecii MoM JOBOJIBI O Pa3yMHOCTH, JOCTYITHOCTH,
a(pdeKTUBHOCTH TaKOro cmocob6a OyayT OIPOBEPTHYTHI TaKKe PasdyMHBIMU
JTOBOJIaMU, TO HAI[MOHAJIbHBIE U MEKYHAPOHbIE BJIACTH JIOJIKHBI IIPEJIOKUTH
MHe caM¥ WHOH 3 (PEKTUBHBIH CITOCOO 3alUTHI B HACTOSIIEE BPEMS.

EYY Kax mpasusio, BHyTpeHHUe IIPaBOBbIE HOPMBI IIPeIyCMATPHBAIOT
OTHOCHUTEJIBHO CHJIbHbIE MEXaHU3MbI KOHTPOJIS 32 COOJIIO/IEHUEM IIpaB
yesioBeka. OHAKO MOAYMHEHUE  MEXAYHAPOAHBIX  OpTraHU3aIUi
IOPUCAUKIIUN HAIIMOHAIBHBIX CYy/IOB MOKET ITOCTABUTDH MO/, YTPO3Y UX
aBTOHOMUIO. BoT moueMy MeKaAyHAPOAHBIM OPraHU3aIUAM Jie-
daxkTo mpemocraBiAgeTcad AaOGCOMIOTHBIA HWMMYHHUTET OT
IOPUCAUKINU TIepe] HAIUOHAJBHBIMHU cyaamMu. CylniecTByiOT
pasIMYHbI€ BADUAHTHI OTPAHUYEHUA MaryoGHOTr0 BO3A€HCTBUS
3TOr0 HNIMPOKOTO MMMYHHUTETA Ha CIOCOOHOCTHh OTAEeJIbHBIX
2KepTB INPHUBJEKATh MEXKAyHApOJAHbIe OpraHu3amuu K
OTBETCTBEHHOCTM 3a HapylmleHHs @OpaB ueJioBeka. [Ipu
pacCMOTpEHUU HSTHUX BapHUAHTOB BAaXKHO 3HATh, YTO pa3HbIE
MEXaHHU3MbI MOTYT O0OJIbIlle TMOJAXOAUTHh /JJA Pa3HbBIX
curyanuii. OOpaieHre B HallHOHAJIbHbIE WJIM MECTHBIE CYIbl MOXKET
OBITH YMECTHBIM B CJIy4yae CyZieOHOTO pa3bHpaTesibCTBa, KacaroIerocs
TPYZIOBOTO  3aKOHOZATeNbCTBA WM  (IJIOXOTO)  YIIpaBJIEHUS
TEPPUTOPUEN, HO 3Ta MPOIEAypa MOKeT OBITh HeajeKBaTHOU i
MIPOBEPKH 3aKOHHOCTA CHUCTEMBl HaWMa, CAHKIUHA WU BOEHHOU
omepanuu. B sTom ciyuae Obwto Obl 60Jlee pa3yMHO HCIIOJIb30BATh
MeXaHU3MBbI, KOTOPbIE TPEOYIOT OIIEHKH COBMECTUMOCTH IIOJIUTUKU C
obsi3aTesIbCTBAMU B 00JIaCTH IIpAB YeJIOBEKa, TaKHWe KaK OIleHKa
BO3/IEUCTBUs, MMPOBoJiuMas EBpomelickoll komuccueil. TouHO Tak ke
obpameHre B MeXAyHAapOAHBIE CyAbl, KOTOpOe UHOTJa OBbIBaeT
Me/IJIEHHBIM U JJOPOTOCTOSAIIHNM, MOXKET He IOAXOAUTD JIJIs1 HeOOJIBIITHUX
’kas00, TOJJaHHBIX YEeJTOBEKOM B KOHTEKCTE TPY/JOBOTO CIOpa WJIN
omepalnuu o no//iep:KaHuio MUPa.

KommeHTapwuii :

HeszaBucumocts EBponeiickoro cyia mo nmpaBaM uesioBeka OT Biactedt @paHiun
B JAHHOM CJIy4Jae He IIocTpazaet (CM. 1m.2.2.3 Bblile). B cBA3U ¢ 3TUM OTCYTCTBYET
G6apbep B BU/le TEPPUTOPUATIBHOTO UMMYHUTETA.

[TaryGHOE BO37€HiCTBE MMMYHUTETA B KOHKDETHON CUTYallU pa3pellaeTcs
pasHbBIMU crocobamMy OTKasza B HeM (HAI[MOHAIBHBIM cyZoM, EBpormeiickum
CyZIOM TIO IIpaBaM 4YeJIOBeKa) B CBA3U SIBHBIM HEHCIOJHEHUEM (PYHKIIUU CYyAbH,
MIPOJIOJIKAIOIIEMCS HapYIIeHUH MOUX IIpaB, HapyllleHWe KOTOPBIX 3allpelieHo
MeXKyHapO/IHBIM IIPABOM, B pe3yJibTaTe KOPPYHIIMOHHBIX JEUCTBUM CYAbU.

HmeeTtcst MeXaHU3M MIPUBJIEUEHUS K OTBETCTBEHHOCTH CYZIbH B KOHKPETHO MOEU
CUTYallUH : CyJ IPUCSKHBIX B HAITUOHAJIBHOM CyZle II0 WCKY IPOTHUB CYJbH U
daxtruecku Biacreit ®PpaHuMM, B HE3aKOHHBIX HHTEpecax KOTOPBIX OH
JIeCTBOBAJI HE3aKOHHO.

EE] Mexx/ryHapoiHble OpraHM3AIMd MOXKHO OBLIO OBl IOGY:KJATh
HCIIOJIB30BaTh BO3MOXKHOCTh OTKa3a OT MMMYHHUTETA, KOTAAa
9TO HE ABJIAETCA CTPOTO0 HEOOXOAUMBIM /I HE3AaBHCHMOTO
BBIMOJTHEHUA WX QYHKOUN. MoxHO MoO0yauTh OpraHu3anuio
Ob6benuHenHblx Hanmii u Jipyrue opraHuszanuyd pas3padoTaTth
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2.5.3

YEeTKYI0 1 COBPEMEHHYIO MMOJIUTHKY OTKa3a OT UMMYHUTeTa, a
[TapnamenTckasg accaMmbiiess MOKET IMPEJIOKUTh STUM OpraHaMm
o0cyauTh  1esecoo0pa3HOCTh IpoBeZleHUsA pedopM B ITOH
obnactu. Kpome TOro, B COOTBETCTBUU C COOTBETCTBYIOIIEH
Ipele/IeHTHOU IpakTuKoN EBpomeiickoro cyzia mo mpaBaM 4eJsioBeKa,
MMMYHUTET MOKET OBITh 00YCJIOBJIEH CO3/IaHUEM JPYTUX MEXaHU3MOB
IIOZI0OTYETHOCTH, KOTOpbIE€ JOJIKHBI OBITh TIIATEJIBHO PacCMOTPEHBI,
YTOOBI rapaHTHPOBaTh, qTO OHU ABJIAIOTCA
YAOBJIETBOPUTEJIBHBIMY CpPeJACTBAMHY IOJYy4Y€eHUA KOMIIeHCa-
UM, COBMECTHMBI CO CTaHJAApPTAMU IIPaB YeJIOBeKa. JTo
oOyAMII0 OBI MEXKAYHAPO/IHBIE OPTaHU3AI[UH 00Jiee aKTUBHO paboTaTh
Ha/l CO3[aHMEM MeXaHHW3MOB BHYTPEHHEro KOHTpOJIA. J[pyroi
BO3MOXKHOCTHIO OBLJIO ObI UTHOPUPOBAHNE MMMYHUTETA, €CJIU
3adBJICHO O HApPyIIEeHUU He JOMYyCKAIOUUX OTCTyILIeHUN
CTAaHAAPTOB WM KOTIJIa OpPraHu3anmuA IPEBBINIAET CBOU
ycraBHbIe (PyHKITUHU. Kak ObLIO TIPE/JIOKEHO BO BpeMs BCTPEYH B
N3mupe KomuteToM 10 I0pHUIMIECKUM BOIIPOCAM U IIPaBaM 4YeJIOBEKa,
Komuccuio MexayHapoJHOTO IpaBa MOXKHO ObUIO OBl IPEIJIOKUTH
paccMoTpeTh BOIIPOC 00 UMMYHUTETE MEXKAYHAPOJAHBIX OpraHU3aIUil
nepe/i HalMOHAJIbHBIMU cyZlaMu B CTpacOyprckomy cyy 051710 ObI
MOJIE3HO PACIIVPUTH CBOIO NMPENEeJeHTHYIO IPAKTUKY B 3TOU
o0Jiacru.

KomMmeHTapui :

MexaHU3M KOMIIEHCAIIUW HPU3HAH CPEJCTBOM 3aIUTHI OT 3JI0YIIOTpeOIeHuH
MeK/IyHAPOIHBIX OpraHoB. Ciie/IoBaTeIbHO, 3TO MOATBEPK/IAET IPABOMEPHOCTH
“30paHHOTO MHOIO CPEJICTBA 3AIUTHI — UCK O KOMIIEHCAIINH.

OTka3 OT UMMYHHUTETA SIBJISAETCS HEOOXOAUMBIM, TaK KaK Cy/ibsI HE BBITIOJIHSLI
(pyHKIIMY U TIPENATCTBOBAJI IIPABOCY/INIO, KOT/IA S 3aABJIAJ O HAPYIIEeHUH! He
JIOIyCKAIOIIUX OTCTYIIEHUH CTAaHAAPTOB B 00/IaCTH ITPaB YeJI0BeKa (B
YaCTHOCTH, cTaThbu 3 EBpoIeicKoli KOHBEHIIMM II0 IIpaBaM vesoBeKa). ITa
IpoleAypa periaMeHTHpoBaHa. (cM. 1. 2.2.1-2.2.3, 2.4 https://u.to/NoSgGw )

0O6513aHHOCIMb MeXHCOYHAPOOHBIX Op2aHuU3ayull omeeuams 3a ceou deilicmaeus 8
cayyae HapyuweHull npas dYenoseka - Pexomenoauus 2037 (2014)
ITapaamenmcekoil accambaeu, npuHamasn 31 aHeaps 2014 2. (9-e 3acedoaHue).
https://pace.coe.int/fr/files/20511/html

M [TapiamenTckas accaMbiies CChUIAETCA HA CBOIO PE3OJIIOLHUI0 1979
(2014) 06 00A3aHHOCTH MEXK/IyHAPOJAHBIX OpraHU3alui HECTH
OTBETCTBEHHOCTh 3a CBOHM /JAEHCTBHA B CJAy4YasaX HapylIeHHI
npaB dYeJOBEKa, B KOTOPOH IIOAYEPKHUBAETCS Ba’KHOCTh
aZeKBAaTHBIX MEXAaHM3MOB /i1 O0ecIeuyeHUsA TOro, 4YTOOBl 3TH
OpraHM3aIlU¥ HECJH OTBETCTBEHHOCTh 3a JII0Oble HaApYIIEHHS IIpaB
yeJIoBE€Ka, KOTOpPble MOIYT OBITh COBEPIIEHBI B  pe3yJbTare
OCYIIIECTBJIEHUS CBOEH JIeSITETbHOCTH.

KommeHTapwuii :

Kak ykazaHO B KOMMEHTapusX B I.I.2) IIYHKTA 2.4 BBIIIE, a/IeKBaTHbIE
MeXaHu3Mbl OTBETCTBEHHOCTH cyJleil Epomelickoro cyza mno mpaBaMm

18



YyejioBeKa WM €ro cekperapuara He paspaboTanbl k 2021 roxy. Ilo srtoit
npuunHe Cyz mepecrajl UCHOJHATH CBOIO poJib cTpaxka KoHBeHnuu, a crasu
IIepBBbIM U IJIAaBHBIM ee HapyuuTesieM B EBporre.

P} Accambies mpeaiaraer Komurery MUHHCTPOB:

P pekomenioBaTh  rocyjapcTBaM-uJeHaM ~— HM3y49HTh  CTaTyC
MEXKyHAPO/ITHBIX OPTaHU3alMHA B UX HAITMOHAILHOM ITPABOMOPSIKE U
obecrieunTh NPUHATHE MMOJIOKEHUM, TMMO3BOJIAIOIINX
OTKa3aThCsA OT UMMYHHUTETA, KOTI/ A 3TO HEOOX0AUMO;

KomMmeHTapuii :

Kaxk ykazaHo B KOMMEHTapUsX B 1.II.4) IYHKTa 2.4 BbIIIe, HECMOTPS Ha HAJIMUHE
MOJIOXKEHNN 00 OTKa3e B MMMYHHUTETE Cy/IbSIM EBDOIIEHCKOTO CyZa II0 IIpaBam
YyeJsioBeKa caMuM EBpomnelicKUM CyZI0M I10 ITpaBaM uejioBeKa, OHU He IPUMEHSIOTCSA
Ha IpakTuke. TakuM KOpPPYNIIMOHHBIM oOpa3oM EBpomelickuil cyz 1o mpaBam
YyeJIoBeKa IPENATCTBYeT 005 13aHHOCTU OTBEUATh 3a CBOM JIEHCTBUsA, HAPYyIIAIOIIHE
IIpaBa 4eJoBeKa.

P  HauaTe  pasMbINIeHHe ~ Haj ~ BOIPOCAMH,  KACAIOI[MMUCSA
0043aTeJIbCTBA OTBEUYaTh 3a CBOM /AEHMCTBHA, BbI3BaHHBIE TEM
dakToM, YTO MeXAyHApOJHbIE OpraHU3aIlMHd IIPUHUMAIOT Ha cebs
IIOJTHOMOYHMsI, KOTOpble OOBIYHO IIEpeZaloTCsA TOCyJlapcTBaM U B
OTHOIIIEHUM KOTOpbIX EBpomelckuil cy[ 0O IMpaBaM uYeJoBeKa He
00Js1a71aeT IOPUCAUKIINEH, ¢ TEM UYTOOBI IMMOCTABUTH IPEKpaIleHue
OTCYTCTBUSA OOSA3aHHOCTH OTBeuyaThb 3a CBOM [I€MCTBUA,
IPOUCTEKAIOIIHNE U3 3TOTO.

KomMmeHTapui :

EBponelickuii cy mo IpaBaM YeJO0BEKAa OTKAa3bIBAa€TCs C 2014 II0 2021 TOABI
Pa3MBIIIATH HAJT BOIIPOCOM OTBETCTBEHHOCTH Cy/IE, CBOETO almapara. B cBsa3u ¢
0ocBOOOXKAeHeM cebst oT 00s3aTejIbCTB OTBeYaTh 3a CBOM JIEHMCTBUSL  €rO
ZlesITeJIbHOCTD CTajla COBEPIIIEHHO O€30TBETCTBEHHOM K 2021 U KOPPYIIIIMOHHOM.

JoxkasarenbcrBa htips://u.to/ZFoZGw

EWAccam6ires Taxke cunTaer resecoobpasHbIM, uTo6s1 CoBeT EBpOIIEI
KaK MeXJyHapoJHas OpraHH3alus, CIelUaJTU3UPYIoIascsa Ha
BOIIpOCax IIpaB YeJoBeKa, IMOAyMasI O TOM, KaK OTpearupoBaTh Ha
IpUIJIallleHne, cojepskaleecsi B Pesomonuu  66/100  (2011)
l'enepanbHO¥l Accambsien Opranusanuu OObenuHEHHBIX Hanui,
Kacamolieiica Tekcta Komwumccum  MeXAyHapOJHOTO IIpaBa 00
OTBETCTBEHHOCTH MEKAYHAPOJAHBIX OPraHU3AIUH U O TOM, UTO
OH obOecrieyrBaeT cOOJII0/IEHNE B PAMKaX ee KOMIIETEHITHH, IPUHUMAs BO
BHHUMaHHEe 0053aTeJIbCTBO OTBEUYATh 3a CBOU JIEHCTBUSA, KOTOPOE
ABJIAETCA 00A3aTEIbHBIM JI/ISI HEE€ M APYTHUX MEKIYHapPOHBIX
OpraHu3aIumn.

KomMmeHTapuii :

Tak kak ¢ 2011 roga Accambses [TapiiamenTta, CopeT EBporbl He moagyMan Kak
peajin30BaTh OTBETCTBEHHOCTh MEXKJIYHAPOAHBIX OpPraHOB, B TOM YHCJeE
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2.5.4

EBpomneiickoro cyza 1mo npaBaM 4eJjIOBEKa, €ro Cy/lell U ero ammapara OTBedarth 3a
CBOU JIEHCTBUSA IO HAPYIIEHUIO MIPaB YesJoBeKa, TO JINO0 OHU CaMH JIOJKHBI MHE
KOMIIEHCUPOBATh BECh BP€E/I, IPUYNHEHHBIH KOPPYIITHOHHBIMU JAEHCTBUSAMH Cy/IbU
EBporelickoro cyzia mo mpaBaM 4YeJIOBeKa, JIMOO COTJIACUTHCS C MPEJIOKeHHOU
MHOIO IIPOIIeIyPOH, TNOO MPE/JIOKUTH HEMEJIEHHO CBOIO PETJIaMEeHTAIIHIO.

HmmyHumem om w0OpucoukuuUU MedcOYHaApPoOOHbIX op2aHusauuil
u npasa nepcouaaa : Jloxnad| Doc. 14443 | 29 Hosb6ps 2017 Komuccuu no
npasosviM sonpocam u npasam uenoseka Ilapaamenmcexoil accambaeu Cosema
Esponwt

https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-FR.asp?fileid=24239&lang=FR

pe3tome

IIpenmocraByieHre IOPUCAUKIIMOHHOTO HMMYHHUTETa MEKIyHAPOIHBIM
OpraHu3aIisaM - JABHAA MPaKTHKa, HallpaBJeHHAasA HA 3al[UTY UX
OT BMeIIaTeJhCTBA CO CTOPOHBI rocyaapcrB. OlHAaKO B cilydae
TPYJIOBBIX  CIIOPOB  MEKAYHApPOJIHbIE  TpPa)KJIaHCKUE  CJIy’Kalllue
JUIIAIOTCA [AOCTylIa K HAMUOHAJBHBIM cyaaMm. [lo MHeHUo
EBpormerickoro cyza 1o mpaBaM 4eJI0BeKa, OPUCAUKITHOHHBI HMMYHUTET
MOJKeT OBITh OTMEHEH TOJIBKO B TOM CJIydyae, €CJAH HET <«JAPYTrux
Pa3yMHBIX CIIOCOOOB 3aIIUTHI» UX IIPaB.

KomureT o 10puanyecKuM BOIIPOCAaM U IIpaBaM 4YeJIOBeKa HAIIOMUHAET,
YTO IOPUCAUKIIMOHHBI UMMYHUTET MEXKAYHAPOAHBIX OpraHU3aIui He
OCBOOOKIAaeT HuUX OT JIO0OM OTBETCTBEHHOCTH B CJydae
HapymeHusa EBponenickoii KOHBEHIIUH O IIpaBax yeJIoBeKa.

B 11apravenTckasn accambiies HAIOMHHAET O CBOEH PE3OJIIOIUU 1979
(2014) 06 00A3aHHOCTH MEKAYHAPOAHBIX OPraHW3alUil HECTH
OTBETCTBEHHOCTH 32 CBOM /IEVICTBHUA B C/Iydyae HaApPyII€eHUH MpaB
YeJJ0OBE€Ka, B KOTOPOH IIOAYEPKUBAETCS, UTO MEXKIyHapOJHbIE
OpraHu3aIuu HEeCyT 00s3aTeILCTBA B 00JIACTH IIPAB YeJIOBEKA.

BN Accambiiess  oTMewaer, UTO MeXXAyHApOJAHBIE ~OpPTAaHU3AIMU
MOJIB3YIOTCS IOPUCAUKIITUOHHBIM HMMYHUTETOM, KOTODPBIN SBJISETCS
«(PyHKIIUOHAJIBHBIM» HMMYHHUTETOM, OT KOTOPOTO MOXHO
OTKa3aThCA TOJIBKO B MCKJIIOUMTEJbHBIX Ciy4dasX. B cooTBeTcTBUU C
MocJie/IoBaTeJIbHOM Mpere/IeHTHOM MpakTUKOW EBpomeilickoro cyaa Iio
ImpaBaM 4YeJiOBEKa B JlejlaX, KacCaloUIUXCA TPYZOBBIX CIOPOB MEXKIY
areHTaMM ¢ MeXJAYHAapOJAHBIMH OpraHU3alUAMH, OTMEHa 3TOro
MMMYHHUTETA MOKET PAaCCMaTPUBATHCA TOJIBKO B TOM CJIy4yae, €Cau
OTCYTCTBYIOT «JIpyrue pa3dyMHbI€ CPE€/ACTBA 3alllUTHI» IIPaB 3TUX
JIUIIL.

Accambites (...) oTMedaeT, 4To (PyHKITHOHUPOBAHUIO MEKTYHAPOTHBIX
OpraHMU3aIiil YacTO HEe XBATAaeT JE€MOKPAaTHYECKOr0 KOHTPOJIA U
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KOHTPOJIA CPEACTB MACCOBOU WH(GOPMAIUH, UYTO IMO3BOJISIET
CKPBITH OIIpe/ie/IeHHbIE 3JI0YyIIOTpedaeHud (...)

AccaM6J1eH CUUTAET, YTO rocyaapcrBa-wieHbl Cosera EBporibl
JIOJDKHBI 00J7Iee BHUMATEJAbHO CJIAEAUTH 3a (PyHKITMOHUPOBaAHUEM
MEKAYHAPOJAHBIX OPraHU3alUi ¥ PasMbBIILIATH O TOM,
COOJIIOAIOTCA JIM TIpaBa 4YeJIOBEKa ¥ OCHOBHBIE CBOOOIBI
JIOJDKHOCTHBIX JIWI, M, B YaCTHOCTH, UMEIOT JI JOJI>KHOCTHBIE JIMIIA
JOCTYII K «CyAy» B 3HaueHUHu crarbu 6 KoHBeHIIUN.

KommeHTapwuii :

B cuiy 3ampera AUCKpUMUHAIIMK II0 BHAY HApYyIIAEMbBIX IIPaB, MOJJIEKAIINX
3alluTe, HEIOMYCTHUMO JIMIIEHHE JOCTyNa K HAIlMOHAJIPHOMY Cy/ly JIFOOBIX JIHMIL B
c/Iydyae HapyIIeHUAX UX KOHBEHIIMOHHBIX IIPAaB MEKIyHAPOAHBIMU OPTaHAMH U UX
areHTamu. TakuM o0Opa3oM, Bce, UTO CKa3aHO B OTHOIIEHWH TPY/OBBIX IIPaB
COTPY/THUKOB MEXK/[yHAPOJAHBIX OPraHOB OTHOCHUTCA B PaBHOH CTEeNEeHU K
JIOOBIM KepTBaM HapylieHus: KOHBEHIIMHM €O CTOPOHBI MEXKAYHAPOJIHBIX
opraHoB (cratbu 432-7 YK ®paHiun)

VHUNUUPOBAaHHBIA MHOKI CIIOCOO 3alUThl HAPYIIEHHBIX IIpaB dYepe3 CyI
MIPUCSKHBIX SBJISIETCA PEAbHBIM JEeMOKPAaTHYECKHMM KOHTPOJIEM, KOTOPOTO He
XBaTaeT, Kak npu3HaHo [lapiamenTckoit Accambiteeit CoBera EBporibl.

ITockosibKy rocymapcrBa-wieHbl CoBera EBpombl  JIOJKHBI  CIEAUTH 34
co0JII0/IeHHEM ITPaB YeJI0BeKa MeK/IyHAPOAHBIMU OpraHaMH, TO (DPAHITY3CKHI Cy/
MIPUCSIKHBIX UMEET TaKOe IMMOJTHOMOYHE : PACCMOTPETh MOH UCK O HApyIIEeHUH MOUX
KOHBEHITMOHHBIX IIPaB cyabel EBporielickoro cyaa 1mo mpaBam yesioBeka. [Ipu aTtom
HeOOXOZAMMO HAIlOMHHTb, YTO CyAbs Oy/leT MMeTh Bce IIpolleccyasibHble IIpaBa
JIoKa3aTh 0OpaTHOeE.

To ecTb Takasi IpoIe/lypa He HApyIIaeT HUYbUX IIPaB, HE YMaJssgeT He3aBUCUMOCTb
EBporeiickoro cyzia 1mo nmpaBam 4eJjIOBeKa U ero Cyiel, mpecaeayeT eAUHCTBEHHYIO
IIeJTb peaJIbHOM OTBETCTBEHHOCTH 32 HapYIIIEHUs ITPaB YeJIOBEKA M BOCCTAHOBJIEHHE
3aKOHHOCTU B EBporme, KoTopas HapyllleHa B T€UYEHUE JECATUIIETUA OTCYyTCTBUEM
MeXaHU3MOB OTBETCTBEHHOCTU MEK/TyHAPOIHBIX OPTaHOB M UX JOI?KHOCTHBIX JIHIIL.

Hwukaxkoit ”HOU npoIe/lypbl MHE He IIPe/IJIOKEHO.

1.2. IIpo6aemsbl, nocmasaeHHble HA Kapmy

Pl BrimeynmomsAHyTOE  mpejuIoKeHHe O IPUHATHH — PEe3OJTIOIUH
MIOAYEPKUBAET OPUCAUKIIUOHHBINA MMMYHHUTET MEKAYHAPOIHBIX
opranusanuii (MO), KOTOPBII MTO3BOJISIET UM He IMOJABaThCA B CYABI
IMPUHUMAIIUX UX TrocyAapcTB. Ho OH mojuepkuBaer, 4YTo 35TOT
HMMYHUTET OT IOPUCAUKIIUU HE J0J/IKEH COCTaBJIATH 30HY
0e33aKkOHMSA U UYTO BAXKHO He JMIIaTh areHToB HB mpaBa Ha
cIpaBeJINBOE CyAeO0HOe pa3oupaTrebCTBO U BO3MOKHOCTH
3alUThl CBOUX IPAaB, B YaCTHOCTH Iiepes cTopoHaMu. UMMyHUTET
OT IOPUCIUKIIUU HAIIMOHAJIBHBIX Cy/I0B, KOTOPHIM IOJIb3yeTCA
MEKIYHAPOHAsA OPraHUu3anusd, He O:KEH IMMO3BOJATH eu
OCBOOOKIATHCA OT JIIOOOM OTBETCTBEHHOCTH B CJy4ae
HapymieHusi EBpomneyickoil KOHBEHIIMM O IIpaBax 4YeJIOBeKa
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(CEJI N¢ 5, «KonBennus») wim Xaptun. ConuanbHasa moautuka (CE/]
N2 35 1 163)

KomMmeHTapuii :

A mpempsABUI MCK B paMKaxX IPUBJIEUYEHUS K TPAKAAHCKONW OTBETCTBEHHOCTHU
CyZIbYl MEXXTyHAPOTHOTO cyza 3a HapylieHue EBponetickoit KouBennuu. [ToaTomy
s MMEI0 IIPaBO HAa CIIPaBeIMBOEe cy/ieOHOe pa3OoHpaTeIbCTBO U BO3MOKHOCTH
3aIUTHl CBOMX IPaB B IPUHUMAIOIIEM TOCy/IapCTBE, & UMMYHUTET CyAbu OyjieT
COCTaBJIATH 30HY Oe33akoHusA. Ce0BaTeIbHO, B HEM JIOJKHO OBITH OTKa3aHO.

Bl Kak HamoMHMIN aBTOPBI IPEJIOKEHUA O IPHHATHH PE30JTIONNH , 31
sSHBaps 2014 rojga Accambiies  npuHsia Pesosonuioo 1979
(2014) u PexomeHganuio 2037(2014) 00 00A3aHHOCTH
MEKIYHAPOTHBIX OPraHU3aIl[Uui OTBEUaTh 3a CBOU JAE€VCTBUA B
cIydasaX HapylieHHsA MNpaB 4dejgoBeKa. OHH ObLIM OCHOBaHBI Ha
OTUeTe HaIlllero ObIBIIEro Kosureru r-ua Xoce Mapuu beneiiro (Mcnanus,
EPP/CD). , B KOTOPOM TakK)Ke OB pPacCMOTPEH BOIIPOC O
IODUCAUKITMOHHOM uMMyHHUTeTe MO, 0COOEHHO B  KOHTEKCTE
00s13aTeJIbCTBA OTBEYATh 32 HAPYIIEHUs IIPaB YEJIOBEKa, COBEPIIEHHBIE
X areHramu. (...)

KomMmeHTapui :

[TapnamenTckasa Accambiiess MOATBEPAMIIA MO€E IIPAaBO TPeOOBATh OTBETCTBEHHOCTH
cyaru EBporeiickoro cyzia mo mpaBaM 4eJIoBeKa 3a HapyllleHHe UM IIpaB YeJI0BeKa,
HE3aBUCHUMO OT UMMYHUTETA, IIPEOCTABISIEMOTO CYAbAM JUIsI 00ecriedeHusI UMU
3aKOHHOCTU U TIPABOCYAMs, BEPXOBEHCTBA IIpaBa, a HE KOPPYIIUI, OTKAa3 B
mpaBocyinu, GhaabcuGUKAIUN, COyJacTHe B HAPYIIEHUN KOHBEHIIMOHHBIX IIPaB.
HTak, OTBETCTBEHHOCTH MEKYHAPOIHBIX OPTAHOB SIBJISETCS UX 00A3aHHOCTHIO.

B0l B ocuoBHOM 5TO KacaeTcA MMMYyHHTETa OT IOPUCAUKIUH B
OTHOIIIEHUU BCEX JIeHCTBUN, COBEPIIAEMBIX IPU BBIITOJIHEHUU CBOUX
dyskuii (...) OH1 OCHOBAaHHI Ha «QYHKIIMOHAJIBHOM IIPUHITUATIE».

U TPeJIOCTABJISIOTCA areHTaM, IIOCKOJIbKY OHH HeOOXOAUMBI IJIs
BBINIOJTHEHUA UX 00SA3aHHOCTEH; I03TOMY OHU IIPEIOCTABIISIOTCS B
uHTepecax IM, a He B JINMYHBIX UHTEpPEcAaX CAMHUX areHTos. (...)
3auHTepecoBaHHASA OPraHU3AIUA MOXKET OTKA3aThCA OT UMMYHHUTETA OT
IOPUC/IUKITUY, €CJIH COYTET, UTO 3TO MNMPENATCTBYET 3aKOHHOMY
OTIIPaBJICHUIO IIPABOCYAUS.

KomMmeHTapuii :

B MoeMm ciiyuyae B UMMyHUTETE IOJDKHO OBITH OTKa3aHO, TAK KaK OH IPEISTCTBYET
3aKOHHOMY OTIIPABJIEHUIO IIPABOCY/INA : TpPeOOBAHUIO OTBeUaTh 3a CBOU
JIeNCTBYsI, KOTOPbIE IIPUBEJIN K HAPYIIIEHUIO IIPaB UeJIOBeKa, HapyIlleHne KOTOPhIX
3ampenieHo craTbell 3 EBporenickol KOHBEHITUH T10 IIpaBaM YeI0BEeKa, M HECTH 3a
9TO TPAK/IAHCKYIO OTBETCTBEHHOCTb.

Ecnu cam EBpomnelickuil cysi 1o mpaBaM 4YesjoBeKa He CHUMeT UMMYHUTET, YTO
Oy/leT KOpPYIIIMOHHBIM J€HCTBHEM, HAIpPaBJIEHHbBIM Ha  IPOJOJIKEHHE
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QHTUKOHBEHI[MOHHON U  KOPPYNIIMOHHOM  MIPakTUKU  caMoOro  CyZa,
IIPOZIEMOHCTPUPOBAHHOTO B MOEM HCKe, TO B UMMYHHUTETE JIOJI?)KHO OBITH OTKa3aHO
HAIlMOHAJIBHBIM CYZIOM — Cy/IOM IIPUCSAKHBIX.

88 [Tpeocrasnenre MO HMMyHHUTETA OT HAIIMOHAIBHOMN I0PUCTUKIIAH
SBJIsIETCS JJaBHEW IMPAKTUKOM, HANPaBJIEHHOW Ha TO, YTOOBI JaTh UM
BO3MOXXHOCTh  BBIIIOJIHATH  CBOIO  MHCCHUIO  He3aBUCUMO, 0e3
O/THOCTOPOHHETO BMeEIIATeJIbCTBA CO CTOPOHBI IMMPABUTEIBCTB, BKIIIOUAS
IIPABUTEJILCTBO FOCY/IaPCTBA IPOUCXOXKEHUA.

KoMmMmeHnTapui :

B naHHOM fese HalMOHaJIbHAA IOPUCAUKINSA He MOBJIMAET HAa He3aBUCUMOCTb
npoueypsl U EBporeiickoro cyza 1o mpaBaM 4esoBeKa B CIydae pacCMOTPEHUSA
Jlesia CyJOM IPUCSKHBIX. VTHON HAIlMOHAJIBHBIN (DPAHITy3CKUU CYZ, HE MOKET
paccMaTpuBaTh JAHHOE Jiejia B CHJTy HaJIMIUA KOH(JIMKTA UHTEPECOB.

B8l Yro xacaerca mMMyHHTETa TOCY/JAPCTBA, TO IIPOBOAUTCA PABIHUUe
MeKy AeNUCTBUAMU jure imperil, KOTOPbIE HOCAT CyBEPEHHBIN XapaKTep,
Korza MHOCTPaHHOE rocyZlapCcTBO BBITIOJIHAET YUCTO
IIPaBUTEJILCTBEHHBIE (DYHKIIUY, U JEeUCTBUSAMMU jure gestionis, KOTOpbIe
HOCAT KOMMep4YecKuil xapakTep. VIHOCTpaHHBIE rocyZjlapcTBa OOBIYHO
MIOJIB3YIOTCSA Cy/IEOHBIM UMMYHUTETOM B OTHOIIIEHUHU JeUCTBUN MTEPBOM
KaTeropuu. B To BpemMs Kak HMMYHUTET TOCYAapCTBA C TeUeHUEM
BpeMeHH  Bce  OoJibllle  OrpaHUYHBICI, uMMmyHurer MO
MHTEPIIPETUPOBAJICS KaK OOIIUN U aOCOJIIOTHBIN MMMYHUTET, XOTS OH
NIPEJOCTABIAETC MM TOJBKO B TOH Mepe, B KaKOH 3TO
Heo0xXoauMo /11 3(PpPeKTUBHOTO BBINOJTHEHUA UX MUCCHUH.

CrnenoBaTesibHO, 9TO «(PYHKI[UOHAJIBHBIH HMMYHUTET», KOTOPBIH
HaIpaBJeH Ha TO, YTOOBI T03BOJIUTH MO 3((HEKTHBHO BBHIIIOIHSATH CBOIO
MHCCHIO 0e3 Ype3MepPHOT0 BMEIIaTeIbCTBA CO CTOPOHBI UX T'OCY/IapCTB-
YJIEHOB, U He JIOIYyCKaTh, YTOOBI Cy/bl TOCYy/IapCTBA-UIeHA TPUHUMAIN
pelIeHus 0 3aKOHHOCTH UX 00s3aHHOCTEM. (...)

HauboJsiee 3aMeTHO! TEeHAEHIIMEN K OTPAHUYEHHUI0 3TOT0 UMMYyHHUTETA
SIBJISIETCSA TO, YTO KACAaeTCs CIOPOB IO TPYAOBOMY IIpaBy, KOTJZA HET
APYroro MexaHu3Ma yperyJimpoBaHus CHOpPoB B pamkax IM
(«apyrue pasyMHBIE CpeJICTBa 3all[UThI», COTJIACHO TEPMUHOJIOTHU
Cyna). [Io MHEHHI0O HEKOTOPHIX HAIMOHAJIBHBIX Cy/IOB, CHSTHE
nMmMmyHuTera HJI MoxkeT BMemarses, eCjii B MOCJAESHEM y YeJIOBeKa
HeT TAaKOro MexXaHu3Ma .Ilo muenuto r-ku Iloap3uH, 3Ta
TEeHEHITUA MOKET IIPUBECTH K PA3BUTHIO HOBOM HOPMbI OOBIYHOTO
nmpaBa B ME:KIyHApOAHOM mpaBe. Pemenne KaccarmroHHOro cyza
Besrpbrum  or 21 gexkabps 2009 mno  geny Siedler  mporus
3amaiHoeBpoIeiickoro coo3a (3EC)kakercss XOpouIiM MpUMEpPOM
JJIA WIJIIOCTPAIMH 3TOTO TE€3Hca: B JAHHOM C/Iydyae KacCalluOHHbBIN
Cy/l IOATBEPINII pellieHre bproccebCKOoro cy/ia o TpyA0BbIM CIIOpaM OT
17  ceHTAOpPA 2003, B KOTOPOM MOCJHE€IHUH  CHSI
IOPUCAUKINOHHBIN uMMyHHUTEeT Coro3a 3amagHod EBporbr
(koTOpBIfi OBLI pacmylieH). 20 HIOHA 2011 T.) B CBA3U C
HEJXOCTATOYHOU IMPaBOBOM 3allIUTON B MOCJAETHEM. (...). Takum
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0o0pa3oM, CHOpP MO:KET OBITh YPEryJHpPOBaH 0OeJIbruHiiCKUMU
cyAaMu.

KomMmeHTapui :

ITO TOATBEPKAAET HE3aKOHHOCTh 00KaIyeMOI'0 PeIleHHs aJMHHHCTPATHBHOIO
cyna Crpacbypra, KOTOPBIM COCJIaBIITUCh OE30CHOBATEIbHO HA IOPUCIAUKITMOHHBIN
MMMYHUTET, He YKa3aJI B TO K€ BpeMs HHbIE CPEICTBA 3aII[UTHI HAPYIIIEHHBIX IIPaB,
JIOITyCTUB aHTUKOHBEHITMOHHBIN OTKA3 B JOCTYTIE K CY/Y.

B Tem He Menee, pemenue mo feny Siedler v. 3anagHOeBpONMeHCKIi
COI03 OCTaeTCA €AUHUYHBIM CJIy4yaeM, U HaUUOHAJIbHBIE CYZbI
O0OBIUHO BO3AEPKUBAIOTCSI OT OTMEHBI MMMYHHUTETA MEXKIYHApPOIHBIX
opranmsaruii. Hanpumep, Bo Bpems 50-ro 3aceganusi CAHDI B
ceHTAOpe 2015 T. , Jenerauua Hopeeruu mnpexacraBmia Jiea0 O
corpyauuke HATO, xoropblii moTpeboBajl KOMIIEHCAIMU 3a YIepo,
CBA3AHHBIM C IIpeAINoJaraeMod AUCKPUMHUHAIMEN W penpeccusMy,
IIOCKOJIbKY OH JIEMICTBOBaJI B KaueCTBE OCBENOMMUTEJIA; OKPY:KHOU CyJ,
OTKJIOHUJI ero kajoby Ha ToMm ocHoBaHuHu, yTo HATO mosb3yercsa
MMMYHUTETOM ¥ UYTO BO3MO:KHBI€ CyJAeOHble MCKH B
HAIlMOHAJIBHBIX CyJaX NPUBEAYT K Pa3HBIM TOJKOBAaHUAM U
3aTPYAHAT MEKAyHApPOJHOE COTPYAHUYECTBO.

KomMmeHTapuii :

B nmanHOM ciiydae, « MeXAYHApOJHOE COTPYZHHUYECTBO » Mexzay EBpormeiickum
CyZIOM TIO0 TIpaBaM YeJIOBEKAa U MPABUTEJIHCTBOM DPpaHIIMM HOCUT HUCKIIOUUTETHHO
KOPPYIIIMOHHBIN XapaKTep U J0JI’KHO ObITh HE TOJBKO 3aTPYAHEHO, HO
npecedeHo. /[Jisi 3TOro JO/IKeH OBITh HUCIOJIb30BAaH MEXaHU3M, KOTOPBIH JI0 CHX
op, Kak BUAHO u3 JIoKyMeHTOB CoBera EBpOIbI, He persiaMeHTHPOBaH, YTO
MIPEZICTABJISIET MEXK/TYHAPO/IHY IO OTIAaCHOCTD, TAK KAK OTKA3 OT UCIOJTHEHUS (PYHKITHI
cynpu  EBpomeilickoro cyza 1O 1IpaBaM YeJOBEKA HOCHUT CHCTE€MHBIN
KOPPYHIMOHHBIN XapakTrep.(11.1.4 1ucka, 1.1.2 https://u.to/NoSgGw )

dakTuuecku pedb UJET O OsokmpoBaHMU KOHBEHIIMHU TPOTUB KOPPYIIIIUHU
OpraHusanuu oObeAUHEHHBIX HaIMHd, He JeUCTBYIOIed B  OTHOIIEHUHU
MeXYHapO/IHBIX OPTaHOB, B YaCTHOCTH EBpoIelicKoro cya 1o rpaBam 4eyioBeka.

Jisi obecrieyeHMsT MOero TIpaBa Ha JIOCTYII K CyAy W OTBETCTBEHHOCTU
MeJK/TyHapO/THOTO OpraHa 3a HapyiieHue KOHBEHIIMU MHOTO MTPEJJI0’KEH MEXaHU3M :
Cyl TPHUCSIKHBIX HA TEPPUTOPUU HAXOXKAEHUS MEXAYHAPOJTHOTO OpraHa, YTO
SIBJISIETCSI MCTUHHOUW JAeMoOKparuein B EBpome, cmocoGHOe mpeKpaTuTh
KOPPYIIMOHHOE COTPYHUYECTBO JIOOBIX BJIACTEH C MEKAYHAPOIHBIMU
opraHamu.

B8 Ha cnymanum B gexabpe 2016 T. T-ka 3ersesbi, KOTOpas
koHcyabTHupoBasia SUEPO - mpodcoros coTpyaAHUKOB EBpomneiickoro
nateHTHoro BemoMmcTBa (EPO) - B TeueHHMe HECKOJIBKHX JIET,
BbIpasmwjia HaJAEeXAy Ha pa3BUTHE IIPEIENIEeHTHOr0 IpaBa
rosutagackux cyzos nocsie SUEPO u apyrue v. EBpomnelickoe maTeHTHOe
BEZIOMCTBO. ITO JIeJI0 Kacaaoch JiocTyna K nmpasocyauto i1 SUEPO u
Jpyrux npodcorw3oB, cocTrodamux u3 corpyaHukoB EPO. SUEPO -
9TO BHENIHUM COI03 IlepcoHasia, KOTOPBIA BO3TJIABJISAET MeECTHBIE
1mpodco103bl B CTpaHaX, I7ie ecTh o¢uckl EPO, Brittouas ['epmanuio u
Hwupnepnauasi. [loutu mostoBuHa cotpyaaukoB EPO - 3400 (13 7000
COTPYAHUKOB, 2500 U3 KOTOPBIX paboTatoT B Huzepianax) - ceituac
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apisaoTea wieHamu SUEPO. ITockosnbky EIIB He mpuszasio ero u
OTKa3aJloCh MMETb C HUM [eJI0, 3TOT COI03 Ilepefasl Jej0 B
roJulaHjickue cyzapl. B pemenun ot 17 deBpana 2015 r. 'aarckuit
aneJUIAIMOHHBINA CyZ, OCTaBWJI B CHJIe pellleHue CcyAa IIepBou
WHCTAHIINY, KOTOPBIA CHAJI IOPUCAUKIIUOHHBIA UMMYHUTET
EIIB, u npumniesa k BbiBOAy, YTo SUEPO u apyrue coro3sl He
HMMEIOT B CBOEM PaCHOPAKEHUU CPEACTB AJA 3alUTHI UX
npaBa B cooTBercTBUH ¢ KoHBeHnmen, mpuHuMas BO
BHUMAaHHE OTCYTCTBHE BHYTPEHHUX alleJUIANUU U HEBO3MO>KHOCTHb
UX oOpaleHus B AIMUHUCTPATUBHBIN TpubOyHam MexayHapoJHOM
OpraHu3aIuu Tpy/la, KOTOPHIM YIOJHOMOYEH paccMaTpUBATh
TPYZOBBIE CIIODHI, Kacarluecs COTPYJHUKOB
EIIB. AnesisIAMOHHBIA CyZ, MpHIIe] K BBIBOAY, YTO IIpaBO Ha
o0beMHeHNEe ObUIO HapyuieHo u uTo oT EIIB He ObLIO cpeacTs
NMPaBOBOM  3aIlUTHI. Brocnenctsuu  EIIB  orkasasoch
HCIIOJIHUTH pellleHre ATNe/UIAIMOHHOTO CyZa U MOAAJI0 alleJIAIUI0
10 BompocaMm mpaBa B BepxoBublil cys Hupepiaumos. [lociequmia
BbIHEC pellleHHe 20 AHBApA 2017 I. U OTMEHWI pelleHusd
AnessIAMOHHOIO Cy/la U CyZAa MepPBOM MHCTAHINY; [0 ee CJI0BaM,
roJUIaH/CKUE Cy/Abl He KOMIIETEHTHBl pPacCMaTpPUBATh alleslIALvY,
noganuele npodcowsamu npotus EIIB. OTkasz or mMMyHUTETa
He ObLJI ONPaBJaH, HOCKOJIBKY HeJIb3f OBLIIO C/1€JIaTh BHIBO/J,
O CyIIECTBOBAaHUHU IPOOEJOB B 3alllUTE OCHOBHBIX IPaB B
pamkax EIIB. loctynn K cyay Bcerja ObLI rapaHTUPOBAaH,
IIOCKOJIBKY  WI€Hbl  IPO(PCOI30B  MOIJIA  HWHJAUBUAYaJIbHO
obpartarecsa Bo BHyTpeHHUE opradbl EIIB u 8 ATMOT .

KommeHTapwuii :

HTak, IOpUCAUKIITNOHHBIA UMMYHHUTET MOKET ObITh CHAT B CJIydae OTCYTCTBHUS MHBIX
CpPeZICTB 3aIluThl HApYIIEeHHBIX mpaB. I[loaToMy ele pa3 IOATBEPIKAEHA
HE3aKOHHOCTH 00KaTyeMOTO pPEeIleHHs : B HEM He JI0OKa3aHO HaJIMYUe Y MeHs WHBIX
CPEJICTB 3aIUThI U MHE O HUX TaKKe He COODIIEHO.

(...) UmmynuTeT He 0cBoOOXkAaeT MO OT 006513aHHOCTH yBa*KaTh
cTaHAapThl mpaB dyesioBeka (...) Tak, B cBoeit Pesosonimu 1979
(2014)B OTHOIIIEHUN 00A3aTeJbCTBA MEKIAYHAPOAHBIX
OpraHM3aluil OTBeYaTh 3a CBOU JEHCTBUA B CJIy4dae
HapyIIeHUH IIpaB YyeJIoBeKa AccaMbiiest Mpu3Basia rocy/lapcTBa-
wienbl CoBera EBpombl m MO, ydacTHHKaMU KOTOPBIX OHHU
SIBJIAIOTCS, «C(pOpPMYyIMPOBaTh PYKOBOAAIINE TPUHIIUIIBI,
YEeTKO omnpeaeaaIue OTKa3 MEKIyHAPOTHBIX
OpPraHU3aIU¥ OT CBOET0O UMMYHHUTETA WIH, B IPOTUBHOM CJIydae,
orpaHHYeHre 00beMa HUMMYHUTETA, KOTOPHIM OHHU IMOJIb3YIOTCS B
HAIlUOHAJIBHBIX CyAaX, /A o0ecliedyeHHus TOTO, YTOOBI UX
He3aMeHUMbIH (PYHKIITMOHAJIbHBIM UMMYHHUTET HE 3all{HUIIAJT
X OT NPOBEPKH, B YACTHOCTH, HX YyBaKEeHHE He
JOIMYyCKAIOIIUX OTCTYIUIEHHMH IIpaB 4YeJIOBeKa» (IyHKT
7.3 Pezosonuu 1979 (2014) ). B cBoeit Pekomengamnuu 2037 (2014)
II0 TOMYy K€ BOIlpocy Accam0Oiiess peKOMEeH/0Bajsia, B YaCTHOCTH,
rocyZlapcTBaM-4eHaM  «H3Y4YUTh  CTaTyC  MEXKAYHapPOJIHBIX
OpraHm3anii B WX HAIUMOHAJHHOM IIPABOMOPSAKE W
o0ecrieuynuTh MNPHUHATHE IIOJOKE€HUI, ITO3BOJIAIOIINX B
cIyuyae HeOOXOAUMOCTH OTKa3 OT WMMyHurtera» (cM.
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naparpad 2.2). B otBer Ha nocsienHee KoMmuteT MUHUCTPOB yKa3aJ,
uyto CAHDI perynsapHo usydas Bonpoc 00 uMmmyHutere MO u uTo OH
HabJII01aT «pa3BUTHE MPAKTUKH U MPENEAEHTHOIO MpaBa B
OTHOIIEHUHW O0BbeMa 3TOro MMMYHHUTETAa U Bompoca 00
VMMYHUTETE», HUTUUNE «IPYTUX Pa3yMHBIX CPEICTB» B paMKax
COOTBETCTBYIOIIIEH OpraHU3allii C IeJbI0 TapaHTHPOBaTh
3@ PeKTUBHYIO 3aIMUTy NMpaB, NpU3HAHHBIX EBponelickoi
KOHBEHI[EH O MpaBax yeJOBeKa » . [locnegHue oTueTsl O
dacenanusax CAHDI mnoxkasplBaloT, 4YTO IIOCJIeHEE PeryJsApHO
paccmaTpuBaeT Boiipoc 00 ummyHurere MO, 0cCOOEHHO B KOHTEKCTE
YPETYJIUPOBAHUSA YACTHONMPABOBBIX CIOPOB, CTOPOHOU
KOTOPBIX ABJAerca MO .CAHDI Takxxke mHpOpMHUPOBaAH
rocyZjapcTBaMHU-4jieHaMU O HelaBHeN IpaKTUKe HaI[MOHAJIbHBIX
CYZIOB B 5TOM OTHOIIIEHHH ¥ HMeeT 0asy JaHHBIX II0 BOIIPOCAM,
CBABAHHBIM C HMMMYHHUTETOM MEX/IyHAPOAHBIX OpTraHU3aIUi, ¢
IpUMepaMu 3aKOHOAATeIbCTBA U IIPEleIEHTHOTO IIpaBa.
[Tocnenuue oocyxaenuss B CAHDI mokaspIBarOT, YTO HEOOXOAUMO
HaWTH CIpPaBeIJIUBBIN OaJaHC MeEKAY HeOO0XOIHUMOCTHIO
coxpaHeHus He3zaBucuMoctTu MO u HEO0XOAHUMOCTBIO
3alUThl KEPTB OT BO3MOXKHBIX 3JIOYIIOTPEOJIEHUH CO
CTOPOHBI aJMUHHCTpPanuu. [I0 MHEHUIO HECKOJIbKHUX Jejeraliui,
VWHAUBUAYAJTbHBIN MOAX0J HEOOXOauM s Kaxkaou MO, a
Tak>ke He0OXO/IUMO YUYUTBIBATh pa3jinuue MeXAy AeHCTBUAMU jure
imperiiu  gelictBuAMU jure gestionts MO (kak B ciydae
TOCYZIapCTB)

KommeHTapwuii :

Ob6skanyeMoe pellleHHe aJMHHHUCTPATUBHOTO cyAa CrpacOypra He COJIEpKUT
IIPU3HAKOB IIOIIBITOK HaAWTH cIpaBeTUBBIN oas1aHC MEKIY
HEOOXOANMOCTBIO COXpPAaHEHHA HE3aBHCHMOCTH cyaeii EBpomerckoro
cyZia IO IpaBaM 4YeJIOBEKAa M HEOOXOAUMOCTHIO 3aIllUTHI KEPTBHI OT
ABHBIX 3JIOYIIOTPEOIEHUHN Cylell MEeKIYHaApPOHOTO CyAa.

CJieToBaJIO MOJIYYUTD corsiacue EBpOIencKoro cy/ia Ha CHATHE UMMYHHTETA C CyIbU
Lado Chanturia, Jserajm3oBaBIllero IBITKH, OecuesioOBeYHOEe oOOpallleHue,
HeUCIIOJTHeHMe pelleHuil EBponelickoro cyzia 1o mpaBaM 4yesioBeka, EBporeiickoro
MEK/TyHAPO/THOTO Cy/1a ¥ KOPPYIILIHIO.

B ciryuae otkaza EBpomeiickoro cysa CHATh HMMYHUTET B KOPPYIIIUOHHBIX IIEJIAX,
s 6b1 TpuBJIeK EBpomeicKuii cy/ o MpaBaM 4YesioBeKa B KaueCTBE COOTBETUYHKA,
MOBTOPSis, YTO HMMYHHUTET TIPEAOCTABJIAETCA B IEJAX o0ecleueHus
IpaBOCYZUsA, a He JyIA Oe3HAKa3aHHOTO COBEPIIEHUS YTOJOBHBIX IPECTYIUIEHUN
OPTaHHU30BAHHOTO MPECTYIHOIO coolIecTBa. Takum o6pa3oM, eciau s 000CHOBA
NMPECTYNHYI0  JIeSITeJIbHOCTh  MEXAYHApOJAHOTO  OpraHa WM  areHTa
MEKAYHAPOTHOTO OpPraHa, TO WICK IIPOTHUB HEro JOJDKEH OBITh PacCMOTpeH Oe3
CCHLIOK HAa MMMYHHTET JIN00 HAaIIPaBJIEHO Cy/IOM IMOPYyUY€HHE IPOKYPOPY
M CJeACTBEHHOMY CyJAbe IIPOBECTH paccjielOBaHUEe ¢ IEeJbI0
BO30Y:KJI€HUA YTOJIOBHOTO JI€JIa ¥ 3all{UThI MOUIX MPAaB MMOTEPIIEBIIErO.

Bb110 OBI JIOTHYHBIM TPHBJIEYb EBPONIEHCKUI Cy/I IO paBaM YeI0BeKa K yUYacCTHIO
B JieJie U TIOJIy9UTh OT Hero HHGOpPMAaIlUio 0 Mepax, MPUHATHIX [0 Pe3osonuu
1979 (2014) u Pexomenpamuu 2037 (2014) IlapiameHTckoii Accambiienm u
Komurtera Munucrpos Cosera EBpoIibl.
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Takke ObLUIO OBl HEOOXOJMMBIM IPHBJIE€Yh KOMHTET MHHHCTPOB C IIEJIBIO
MOJIyYeHUs OT HETro NH(pOPMAINU O pe3yIbTaTax ero paboThI IO BOIIPOCY PeaTbHOMN
OTBETCTBEHHOCTH  COTPYIHUKOB  MEXKAYHApOJHBIX OpPraHOB U  CaMHUX
MEK/TYHApPOJIHBIX OPraHoOB B IleJIoM. fl cuuTarp, UTO JAAaHHOE JeJI0 JAcT TOJYOK
Komurtery MUHHCTPOB B JJOBEJIEHUN HHUIIUATUB K Pa3MbIILJIEHHUIO B 3TOU 00J1acTu
K KOHKDETHBIM perjlaMeHTaI[UusAM, YTO €JUHCTBEHHOE CIIOCOOHO IPEKPATHUTh
IIPOM3BOJI U OTMeHY TpaBa B EBpome. A moxkeT 6b1Th KomuTeT EBpOIBI H310KUT
MTO3UIINI0 00 y?Ke MPHUHSITHIX KOHKPETHBIX perjiaMeHTaIusIX, HeM3BeCTHBIM MHE U

cyay.

B sToM otHomenuu Cy/ TaK»Ke CTPEMUJICA OIIPEIE/INTH, MOTYT
JIU rocygapcrBa-4JIeHbI Cosera EBponbI HECTH
OTBETCTBEHHOCTh B cooTBercrBuu ¢ KoHBeHmuen 3a
JAEHCTBUA WIN 0e3/1elcTBIE, CBA3aHHbIE C X YWIEHCTBOM B
MO. OH HanOMHHWJI O NPHUHIMIIAX, W3JI0KEHHBIX B PEIIEHUU II0
neiry Bochop , B KOTOPOM OH TIPHINEJ K BBIBOAY, UTO
rocyiapcrBa HECYT OTBETCTBEHHOCTh 3a /[JAeHCTBUA U
0e3/IelicTBHE CBOMX OPTaHOB, CBA3aHHBIE C X CTAaTYyCOM YIECHOB
MO. OH TakKe yCTaHOBHJI, UTO TOCYJapPCTBO JIOJI?KHO CUYUTATHCS
BBITIOJIHAIOIIUM TpeboBaHua KOHBEHIIUM TOJIBKO TOT/A,
KOTIZIa OHO BBINMOJHAET OPHANYECKHE 00A3aTeJIbCTBa,
BBITEKAKOIIHE M3 €ro WIEHCTBA B OPraHHU3aluM, M KOIJa
COOTBETCTBYOIAA OPraHU3aIuA IPEAOCTABJIAET 3aIUTY
OCHOBHBIX NpPas (...)

KoMmmveHTapmuii :

Wrtak, ®paniusa 06s13aHa HECTH OTBETCTBEHHOCTh KaK rocyaapcrBo- wied CoBeTa
EBpombl 3a obeclieueHre MOEro IpaBa Ha B3alllUTy OT KOPPYIIMH, IIBITOK,
OecuesloBeYHOTO0 OOpallleHUsA, Ja’ke eCJIM OHHM COBEPINEHBbl CHAdasia BJIACTSIMU
®paHIUH, a 3aTEM CyAbed MEKAYHAPOHOTO Cy/a, IOTOMY YTO 3TO IOPHUAUYECKUE
00s13aTeJIbCTBA TOCYAAPCTBA 110 MEKAYHAPOHBIM HOPMAaM.

To ecTb J10 TEX TOP, TTOKA HAPYIIIEHBI MOU IIPaBa (J1axke Mpe/inoiaraeMo HapyIleHbl),
s UMeI0 IIPaBO Ha JIOCTYII K Cy/ly, KOTOPBIH JI0JI>)KeH YCTAaHOBUTH (DaKT HapyIIeHUs
IIpaB WJIN €ro OIIPOBEPIHYTh, A TAK:Ke IPUCYAUTh KOMIIEHCALIUIO 32 HapyllIeHHbIe
Ipasa.

22, (...) "mo KpailHelI Mepe OKBHBAJEHTHYI0 TOH, KOTOpas
rapautupyercss  CortameHnue” .Cyn cocmajics Ha 9TH
IIPUHITUIBL B fleie Gasparini v. Utanusa u Besbrust , IOCIe Kaao0bl,
MMOZJAaHHOW ZTOJDKHOCTHBIM JytunioMm  HATO, KOTOPBIA OCHOPHII
CIIpaBeJIUBOCTD pa30uparesbCcTBa B AnesiaiiuoHHoM coBete HATO
(CROTAN) B cmope 00 yBeJIMYEHUHM IMEHCHOHHBIX B3HOCOB. Cyt
IPUIIIeJI K BBIBOAY, YTO /€0 OBLIO MPHUEMJIEMBIM, HO SBHO
HeoOocHOBaHHBIM. OHa  cAenajia  BBIBOA W3  MIPUHIIUIIOB,
W3JIOKEHHBIX B Jiesie 0 Bocdope.uTo, KOT/Ia TrOCyZapCTBa-dIeHbI
IepealT HEKOTOPBIE U3 CBOUX CyBEPEHHBIX TOJTHOMOYHH MO, oHU
00s13aHbl O0€EcCImeYuTh, YTOOBI 3TAa  OpraHu3aIUd
IpeaoCcTaBjisia mpaBa, rapaHTupoBaHHble KoHBeHIHeM,
«3KBHBAJIEHTHYIO 3alIIUTE» TOM, KOTOPAaA IMPEX0CTABJIAETCS
uMm cucremori KouBennmun. OqHaKO OTBETCTBEHHOCTH
rocygapcrsa B coorBercrBuu ¢ KoHBeHIIeld MOKeT ObITh
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3aJIeiCTBOBAaHA TOJIBKO B TOM CJy4ae, €CJAH 3alura
OCHOBHBIX IIpaB, npejajaraemas coorsercrByromium HJI,
ABJIAETCA <«ABHO HEXOCTATOYHOMH» .Cyn npumen Kk
BBIBOJY, YTO IIOJIOKEHHS, PETYJIUPYIOIIe pa30oupaTebcTBO B
CROTAN, cOOTBETCTBOBAJIM TPEOOBAHUAM, BHITEKAIOIIHM
us3 CTaThbHU 6.1 KonBeHiuu, u gTO 3aluTa,
IpeaocCTaBJIeHHAaA 3aAaBUTEAAM cO cTopoHbl HATO,
IMO3TOMY He ObL/IAa HAPYIIIEeHA «ABHOM HEJOCTATOYHOCTBIO».

KommeHTapwuii :

W3 Mmoero ucka cjieyeT, YTo MHe He ObLiIa TpeZIoCTaBJIeHa 3al1Ta, BRITEKAOIAA U3
TpeboBaHuM cratbu 6.1 KoHBeHIIMU, cyaseii EBponelickoro cyzia mo mpaBam
YyeJIOBeKa B CBA3U C HEUCMIOJTHEeHHuEeM UM (PyHKIUU cyAbu. Ciie/loBaTebHO, HA
TOCYZIapCTBE JIEXKUT OTBETCTBEHHOCTh B COOTBeTCcTBUM ¢ KOHBeHIMeH 1o 3amure
MOUX IIPaB B CBAI3H C «ABHOM HEJOCTATOYHOCTHIO» 3TOMW 3aIIUTHI IOCTIE
oOpameHusi B EBponelickuii cy/1 110 mpaBaM 4eJIOBEKA, a TAKXKE B CBA3U C OTKA30M
B IIPUHATUU JJAHHOTO HCKa.

HanmoHasbHOE 3aKOHOATEILCTBO TAKYIO 3aIUTY IIPEIOCTABIISIET :
I'paxkapasHckuil Kogekec @paHiiumu

Crarbst 4

Cynps, OTKazaBIIMICA OT CyAeOHOro pa3bupaTesbCTBa IMOJ[ IPEAJIOTOM
MOJIYaHUA, HEACHOCTH HWJINM HEeAOCTATOYHOCTHM 3aKOHQA, MOXET OBITH
IIPUBJIeYEH K OTBETCTBEHHOCTH KAK BHHOBHBIU B OTKa3€ B IIPABOCY/AUH.

BBl B neckombKMX JIPYTHX ZeslaX, KOTOpbIe KACAJIHCh CIIOPOB IIO
TpyZloBoMy mpaBy BHyTpu MO, Cyn He Hamiena, YTO Kajao0bl
HECOBMECTHUMBI ratione  personae, M  MOJJEPKaJ  BOIpoc 00
nMmmyHutere MO or opucaukiuu. B gesne Beer and Regan
v. l'epmanus v Yaut u Kennenu npotus. I'epmanus , OH pacCMOTpen
B COOTBETCTBHHU CO cTaThell 6.1 KOHBeHIIUHM kKaJIoObI 3asBUTEJIEH,
KOTOPbIE ObLIIH ITepefaHbl EBporeiickoMy KOCMUYECKOMY ar€HTCTBY 1
TIIETHO CTPEMUJINCH MOJIyYUTh cTaTyc areHTa aTOU
opranusanuu. Ilocsie cyaeOHOro pasouparebcTBa, HWHUIY-
HMPOBAHHOTO 3aABUTEJNAMH, HEMEIIKHE CyAbl OOBABUIN UX
HNCK HEIPHEMJIEMbIM, CCHLIAACh HA IOPHUCAUKIIMOHHBIA
uMmmMmyHurTeT EKA. Cyz nipuiies K BEIBOZY, UYTO OTPaHUYEHMeE IIpaBa
3asBUTEJIEN HA JIOCTYII K cyay (B JAHHOM CJIydae K HEMEIKUM CyAaM)
HMMeJI0 3aKOHHYIO II€Jb, IOCKOJIBKY IOPUCIUKIIMOHHBIA
MMMYHUTET HampaBJieH Ha ol0ecrnmeuyeHUue HaAjIeKanlero
¢dyaknmuonupoBanua MO. 310 Takke OBUIO coOpa3MeEpPHO
npecjaeayeMOu eI, IOCKOJIbKY 3asBUTEIN MOTJIA U JOJIKHBI
IOJAABaTh 3asBJIeHUE B Ane/UIAIOHHBIA coBeT
ASE, pemenue, kotopoe, 1o MHeHUIo Cyza, mpeajiarajao «apyrue
pasyMHbI€ BO3MOKHOCTH I 3(PPEKTUBHOUM 3alUThl X
npas, rapaHTupoBaHHbIX KoHBeHIuen». Cy/ NoA4epKHYJI, YTO
«KPpUTEPUU COPA3MEPHOCTH HE MOXKET MPUMEHAThCA TAaKUM 00pa3oM,
YTOOBI BBIHYAUTH TaKyl0 OpPTaHHU3AIUI0 3aluIinaTh cedbsa B
HAIlMOHAJIBHBIX  CyZJax Mo Bompocy o0 YCJIOBUSAX Tpy/Aa,
YCTaHOBJIEHHBIX BHYTPEHHHM TPYAOBBIM 3AKOHOAATEJIbCTBOM »
U 4TO NMPHUMEHEHVWEe HAIMOHAJIBHOI'O 3aKOHO/JaTeJIbCTBa B
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aTOM obOusiactu "Oyaer mpensaTcTBOBaTh (...) HOPMATIBHOMY
(PYHKIIMOHUPOBAHUIO MEKAYHAPOAHBIX OPraHU3ANUNA U
MIPOTUBOPEYUTH HBIHEIIHEH TeHIEHIINHU K PACIIUPEHUIO U YCUIIEHUIO
MEKAyHAPOTHOTO  COTPyAHHYecTBA" .Takum o6pasom, Cyx
MIPUIIEN K BBIBOAY, YTO HapyIIeHus ctaTbi 6.1 KoHBeHIIUM He OhLIO.

BEl(.) Cyn ormenun mocraHoBieHuss Beer et Regan c.
Allemagne et Waite et Kennedy c. Allemagneu OTMETWI, YTO y
3adBUTeJ A ObLIN «JApyrue pasyMHbI€ BO3MO:KHOCTH» IJiA
3damuThl cBoux mnpaB no KoHBennum, nockoinbky EIIB
MPEJIOKIIO €My apOuTpazKHOoe pas3oupareabcTBO. UTo
KacaeTcsi pasbuparesbcTBa, Bo30y:kaeHHoro B OEB u TAOIT, Cyx
HAIIOMHUJI O IPUHIINIIAX, BBITEKAIOUX U3 dea Bosphorus et

Gasparini, ¥ TpUIIEJT K BBIBOAY, YTO H3-32 3TOTO apOUTPaKHOTO
TIpeJIJIOKEeHU s 3aI[iTa OCHOBHBIX ITpaB B OEB He ObLIa HapylieHa
"

"ABHOUM HEJOCTAaTOYHOCTHIO". ; TIOBTOMY OH OTKJIOHWUJI
»kas100y Ha TOM OCHOBAaHHUU, YTO OHA ObLIa IBHO HEOOOCHOBAHHOM.

KomMmeHTapui :

Bo-TiepBBIX, BaXKHO OTMETUTh, UTO BOIPOC IOPUCAUKIIMOHHOTO HMMYyHHUTETA
paccMaTpuBajIicsi B CYA€OHBIX IIPOIECCaX HEMEIKOTO Cy/la C YYETOM
obcrositenbcTB  fena. Cyz 00OOCHOBaJI 3aKOHHOCTh I[€JIM  NIPUMEHEHUS
UMMYHUTETA U COPA3MEPHOCTb, COCJIABIIKMCH HA WHBIE CIIOCOOBI 3AIUTHI MIPaB.
ApvuaucrpatuBHbli  cyn  CrpacOypra HUYero IoAoOHOTO He CIesiall.
CrnemoBaresibHO, OH H€ JOKa3aJl OTCYTCTBHE OCHOBAHWM /JIsI OTKa3a B
HMMYHHTETE cyabe EBporeiickoro cyza mo nmpaBam desoeka Lado Chanturia. B
STOM BBIpaKaeTcs HapylleHHWe IIpaBa Ha JOCTYIl K CyAy, TapaHTHPOBAHHOMY
cratber 6.1 KouBeHuu. (cM I 2.2.1 -2.2.3 BBIIIE)

Bo-BTOpBIX, CHATUI0O UMMYHHUTETA B IMpPUMeEpe BBIIle MPEMATCTBOBAJIO
npumeHeHue HAYUOHAALHO20 3AKOHOOAMeAbCmea IO PpaccMaTPpUBAEMOMY
TPYZIOBOMY CIOPY B TO BpeMs Kak MOM HCK IIOJIHOCTbIO OCHOBaH Ha
MeKIyHApOTHOM IIpaBe U, B yacTHOCTH EBporeiickoit KonBeHIuu mo mpasam
yesioBeka. [ToaToMy paccMoOTpeHHe Jiejla B HaIlMOHAJILHOM CyZie, TeM OoJiee,
CyIOM IIPUCAKHBIX, 1UMeJI0 OBl COBCEM HPOTUBOIOJIOKHBIN Ppe3ysbTar :
yCTpAaHEHHE  HEHOPMAJIbHOTO  (KOPPYHNIIMOHHOTO)  (QYHKIMOHUPOBAHUS
MeK/IyHapOJIHOTO CyZia U HAIlMOHAJIBHOTO CYZa, IEHUCTBYIOIIUX B HE3aKOHHBIX
MHTepecax IIpaBUTeNbcTBA. Takum oOpasoMm, ObL1a HapylleHa cTaThsa 6.1
KoHBeHIINN B OTHOIIIEHUU MEHH.

Pl IIpaBo Ha JOCTyn K Cyay M cHpaBeJIuBOe cyaeGHoe
pa3ouparejabCTBO ABJSAETCA OCHOBHBIM IpPaBOM, U
corpyaauku MO [OJIKHBI TT0JIB30BATHCA UM B TOH K€ CTEIEHH, YTO
U Te, Ha KOTOpblE  PACIHPOCTPAHAIOTCH HOPMBI
HaIMOHAJIBHOTIO TPY/IOBOT0 3aKOHOAATEIBCTBA. TO 0COOEHHO
HEeO0X0TMO B cIyJasx, KOTOPBIE COTIPSI?KEHBI co
3HAYUTEJIbHBIMHU  IICUXOJOTHYECKMMH  CTPaJaHUAMM,
HAIlpUMeED, B CIydasxX MpecjaeT0BaHUA WU JUCKPUMHUHAITAU
Ha paboueM MecTe, MOCKOJbKY MEXaHU3Mbl apOUTpa:kKa WU
MMOCPETHUYECTBA, JAeHcTByOInue B GosbmuHcTBe MO, He
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MO3BOJIAIOT PENIUTh JTH MNPOOJEMbI U O00eCIeYUuTh
Ha/JJIe;Kallyl0 IPaBOBYIO 3alllUTy KepTBaMm. Bor mouemy
«Apyrue pasyMHbI€ KaHaJbI»  3alllUThl, OTBEYAIOIIHe
KPUTEPUSIM «TpUOyHajIa» IO CMbICAy cratbu 6 KoHBeHINH,
JIOJI3KHBI OBITH co3/1aHbl BHyTpHu MO.(...)

KoMmMeHTapmuii :

B EBpomneflickoM cyzie 10 mpaBaM ueJIOBeKa CO37JaH pa3yMHBIA KaHaJl 3allHThI,
OTBeUYaIoIIui TpeOOBaHUAM cTaTh 6 KOHBEHITMN 1 O HEM YIIOMHUHAET B CBOEM
pellleHuH aIMUHUCTPATUBHBIN cy CTpacOypra :

« B cmampve 4 mozo sce npomoxkoaa 2ogopumcs: "npususeauu u UMMYyHUMeEMbl
npedocmagasiomes cyobaiM He O0A UX JAUHHOU 6bl200bl, a 04
o0ecneueHUA HE3ABUCUMOZ20 8bUNONTHEHUS UMU ceoux yHrxyuil. "
Cyo, 3acedarowjuil Ha naeHapHom 3acedaHuu, umeem edUHCMBEHHOe NPaso
8blHOCUMDb peuleHue 06 ommeHe UMMYHUIMemMa,; OH He MOAbKO UuMeelm npaso,
HO U 0013aH OMKA3aMbCA OM UMMYHUIMEMAa cyobU 60 8CexX CAYHUAAX,
Ko20a, no e20 MHEHUID, UMMYHUINEM npensamcmeyem ceepuleHUo
npagocyoun u Ko20a umMMyHuUmem moixcem ObUML OMMeHeH 0e3
ywepoa 012 yeau, 011 KOMopoil OH Npedocmasnen»

OpHako, c OJTHOM CTOPOHBI, TOT KaHaJI 3alIUTH HE OBbLI yiKe MpeaocTaBIeH
KOPPYHIIIMOHHBIM CIIOCOOOM : 3asIBJIEHHUSA O MPECTYITHOU JeATETBbHOCTU CyJiei
EBporeiickoro cynma, HampasieHHble [Ipencenaresnsim EBporeiickoro cyma 1o
IIpaBaM 4YeJIOBeKa, C TpeOOBAaHWEM CHSATHSA C HUX HMMYHHUTETa, Bce 0e€3
HCKJIIOUEeHUA ObLIU OCTaBJIEHBI 0e3 OTBeTa, a Cy/bU IPOAOJLKUIN
MPENATCTBOBATh HOPMaJbHOMY (MYHKIIMOHMpoBaHUIO CyZa U IPaBOCYAUIO B
EBpore, 4TO B MOEM HCKE YKa3aHO.

Esponetickasa xapmus o cmamyce cyoetl
5. OTBETCTBEHHOCTH

5.1. HeBbIllOJIHEHHE CYABSIMH JIIOOOTO W3 00sA3aTEJbCTB, SCHO
0003HAUYEHHOTO B CTATyCe, MOKET BECTU K IPUMEHEHUIO CAHKITUH
TOJIBKO TI0 PeNIeHH’I0, MO IPeJIOKEeHUI0, PEKOMEHIAlluU WU C
coryiacusi CyZleOHON WHCTAaHIIMY WJIA WHOU WHCTAaHIINU, HE MeHee
IIOJIOBUHBI COCTaBa KOTOPOI IIPEJICTABJIAIOT M30paHHBIE CYAbH, B
pPaMKax COCTS3aTeIbHON MPOIE/yPhl, IPU KOTOPOU CYbs, UYbE JIEJIO0
paccMaTpuBaeTcs, MOKET IPHUOETrHyTh K IIOMOIIH 3allIUTHHUKA. (...)

5.3. Jlro60e JIUIO JTOJKHO WMETh BO3MOXKHOCTh OOpaTHThCsA 0e3
cobtroieHrsT 0COOBIX (POPMaTBHOCTEH ¢ 3Ka000¥ HA HAPYIIEHUS B
CHICTEME OCYIIECTBJIEHUS IPABOCYAUsA, IPU 3TOM JIeJIO IOJIKHO
paccMaTpUBaThHCA B HE3ABUCHMOM YUPEXKIeHUH (...).

CooTBeTCcTBEHHO, eciu EBpomelickuil cyz, IO MpaBaM UejiOBeKa He HCIIOJIHSET
KonBeHI1M10, 3/710y1IOTPE0JISAA BJIACTHIO, a TakKe EBPOMENCKYI0 XapTHIO O CYAbIX,
EBpomnelickyio xapTuio 00 OCHOBHBIX IIpaBaX, TO HAIIMOHAJIBHBIM CyZ HMeeT
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cpeZicTBa 3aIUTHI JJIsI JKEPTB 3JI0YIIOTPEOJIEHNH U 3T CPEJICTBA YKA3aHBI B MOEM
HCKe.

C Zpyro#l CTOPOHBI, CHATHUS WMMYHHTETA C CyAbU HE JOCTATOUHO JIJIS 3aIUTHI
MOWX ITPaB, TaK KaK MHE JIOJI’KHO OBITH ITPEJIOCTaBJIEHO KOMITEHCATOPHOE CPEJICTBO
3aluThl. BHyTpeHHMe mporeaypsl EBporelickoro cy/ia mo paBaM 4yejoBeKka MHe
ATOTO CPEJICTBA He MPEAOCTABJIAIOT — UX HET.

"8 (..) rocymapcrBa-ygacTHUKH KOHBEHIIMH JIOJDKHBI IIPOBEPHTS,
obecrreunBaloT U MO «3KBUBAJEHTHYIO B3all[UTy»; 10 MHEHHIO
HEKOTOPBIX  aBTOPOB, CYIIECTBYeT Jlake OObIYHAsE  HOpMa
MEK/yHApOJTHOTO IIpaBa, corylacHO Kortopor MO o00si3aHBI
COOJIIOAATh ME:KAYHAPOJHbIE CTAHAAPTHI, Kacalwluecsd
3aIUTHI npas JyeJIoBeKa . CoBer EBporbr KaK
MeK/lyHapOo/IHAasl OpraHW3alvs, OTBeYaIoIas 3a 3alllUTy IIpaB
yeJloBeKa W BEPXOBEHCTBO 3aKOHA, JIOJDKEH MPOJOJIKUTH
pPacCMOTpeHME 3TUX BOTIPOCOB.

KomMmeHTapui :

A cunrawo 3¢ dexkTrBHBIM NpuBiedeHre CoBeTa EBponbl A4 yyacTusa B JAHHOM
JleJie, T7le OH Ha IIPAKTUKe IPOJOIKUT PACCMOTPEHNE BOIIPOCOB OTBETCTBEHHOCTH
MEeXK/IyHapO/IHbIX OPTaHOB 3a HapyllleHNe MIPaB yeyoBeKa.

2.5.5 HmmyHumem om ropucouxuyuu mexcOyHaApOOHbIX Op2aHu3auyuil u npasa
nepcorHana - Omeem Ha pexomendauuro |/lok.14629 |28 cenmabps 2018 e.
Komumema Munucmpos
https://pace.coe.int/fr/files/25064/html

Kpome Toro, Komurer MUHHCTPOB XOTeJI OBI MOYEPKHYTH, YTO
BOIIPOC O TIPUBWIETHAX U UMMYHUTETAX MEXAYHAPOIHBIX
OpraHu3aIuil U IpaBax UX COTPYHUKOB OYEHb CJIOKEH U MMeEeT
MHOTOTPaHHBIN XapaKTeP, CBA3AHHBIN KAK C HE3aBHUCHUMOCTBIO,
TaK ¥ ¢ OTBETCTBEHHOCTHIO OPraHU3aIuii. JTa TeEMa BbI3bIBAET
He TOJIbKO IOpUJWYECKHEe BOIIPOCHI, HO U MHOTHE IOJUTUYECKUE
BOIIPOCBHI.

E®d Hakomen, uro xacaerca maparpada 2 PexomeHpamum
Accambiien, Komurer ormeuaer, uto CAHDI peryasapHoO usydaer
BOIIPOC O IOPUCAUKIIMOHHOM HMMYHHUTETE MEXIYHAPOJHBIX
OpraHMU3aIUil C PA3HBIX CTOPOH.

KomMmeHTapui :

Kak BupHO, Komuter MUHNCTPOB yIIyCKAaeT BOIIPOCHI KOppynuuu. [lostomy s
TIOBTOPSIO0 O HEOOXO/IMMOCTH €r0 IMPUBJIEYEHNUsI B KauecTBe 3aMHTEPECOBAHHOTO
OpraHa K y4acTHIO B JaHHOM JieJIe.

2.5.6 KoHeenyus o epaxc0aHcko-npasosoil omseemcmeaeHHOCMU 3a KOPPYNUUIO

https://www.coe.int/fr/web/conventions/full-list/-
/conventions/rms/090000168007f3f9

Cratbs 1 — Llenb
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Kaxxgaa CropoHa mnpeaycMarpuBaeT B CBOEM HaIMOHAJIBHOM
3aKoHOjIaTeIbcTBe 3¢ GEKTUBHBIE CPEJICTBA IIPABOBOM 3aIlUTHI JJIs
JINI, TIOHECIIUX yInepo B pe3yjbTaTre aKTOB KOPPYHIIHUH,
MO3BOJIAIOIINE UM 3alUINATh CBOUW IIpaBa M HWHTEpPECHl, BKJIOUAA
BO3MOZKHOCTh BO3MeEIIeHUA YOBITKOB.

Cratba 3 — Bo3melenue yiiep6a

1 Kaxxmas CropoHa mpeAycMaTpHUBaeT B CBOEM HAI[MOHATBHOM
3aKOHO/IATEJILCTBE HOPMBbI, 3aKPEILISIONINE MIPABO JIMI[, ITOHECIINX
yiiep6 B pe3yJibTaTe KOPPYIIINH, OAATh HCK B I[EJIAX MOJIYyIeHUA
IMOJTHOTO BO3MeEUIeHUs yInepoa.

2 Takoe BO3MellleHHE MOKET OXBAThIBATh MPUYNHEHHBINA peasTbHbBIN
ymepb, VyIOylleHHyI0 (PUHAHCOBYI0 BBITOAY U KOMIIEHCAIIUIO
MOpaJIbHOTO Bpeaa.

Cratbsa 4 — OTBETCTBEHHOCTD

1 Kaxmaa CropoHa 1mpeaycMarpuBaeT B CBOEM HAIIMOHAJIIBHOM
3aKOHO/IATEJICTBE CJIEAYIOIINE YCIOBUS, KOTOPBIE JIOJI?KHBI OBITH
BBITIOJIHEHBI /171 TOTO, YTOOBI yIepb Mmojiexas BO3MeIleHUIO:

1 OTBETUMK COBEPIUINJI WJIN CAHKIIMOHUPOBAJ aKT KOPPYHIIUU WIN He
NpeAIpUHAT pasyMHble IIaru Ul IIpeJOTBpallleHus  akTa

KOPPYIIIIH;
ii mcrer nouec ymep6; u

iii cymiecTByeT NIPUYUHHO-CJIIE/ICTBEHHAsA CBA3b MeEXJy aKTOM
KOpPYHIIIMU U HAaHECEHHBIM yIIepOooM.

Cratbs 5 — OTBETCTBEHHOCTD I'OCY/IapCTB

Kaxnmas CropoHa mpemycMaTpuBaeT B CBOEM HAI[MOHAJIBHOM
3aKOHO/IATEJIbCTBE HAJJIEKAIUE IPOIEXYPbI, I03BOJIAIONINE
JIUIIAaM, TIOHECIIUM yIuepO B pe3yJbTaTe aKTa KOPPYIIIHH,
COBEPIIIEHHOTO €€ IyOJUYHBIMH JOJIKHOCTHBIMH JIUIIAMU B XOJIE
OCYIIIECTBJIEHUSI WMHU CBOUX (PYHKIMH, TpeOOBATh BO3MEIIEHUS
ymep6a ot locynmapcrBa mam B ciaydae, ecaun CropoHa He
ABJAETCA TOCYAAapCTBOM, OT COOTBETCTBYIONIMX BJIACTEeH
naHHo¥ CTOpOHBI.

Crarba 12 — BpemeHHbIe MepBbI

Kaxnmas CropoHa mnpeaycMaTpUBaeT B CBOEM HAIMOHAJIBHOM
3aKOHOJIaTeJIbCTBE BO3MOXKHOCTh /I CyAa BBIHOCUTH TaKHe
pacnopsKeHusd, KOTOpble HeOOXOJUMBbI /I 3al[UThl IIpaB U
uaTepecoB CTOPOH MNP PacCMOTPEHHUH B  IMOPAAKE
TPa’KJaHCKOTO CYJOIPOU3BOACTBA /ieJI, BBITEKAIONIUX U3
AKTOB KOPPYHIIIUMU.

KomMmeHTapui :

Tak Kak HCK MOJIaH B CBA3U C KOPPYNIMOHHBIMHU JIEVICTBUSIMMU Cy/IbU -
OTBeTYMKA, TO MOMW IIpaBa Ha IMpeabsABJIEeHHE HCKAa B HAIMOHAIBHBIN CY/I
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amumaioTrcsi KoHBeHIIMEH O TpakKaHCKO-IIPABOBOM OTBETCTBEHHOCTH 3a
KOPPYIIITHIO.

«.. OOA3aHHOCTH WCIPABJIEHHUSI JIOOBIX HapPyImI€eHUH
KoHBeHIINU B IEPBYIO OUEPE/Ib JIE?KUT HAa OpraHax rocyapCTBEHHOM
BJIACTH. B 35TOM OTHOIIIEHHWH BOIPOC O TOM, MOJKET JIU 3asBHUTEJIb
CUMTATHCA KEPTBOU HAPYIIEHUs, UMeeT 3HaUeHHEe Ha BCEX CTA/IHIX
KOHBEHITUOHHBIX pasbuparenbcTB (...). Pemenwme wim Mepa,
MPUHSATHIE B MOJIB3Y 3asSBUTEJsI, B IPUHIIUIE HE JOCTaTOUHBI IS
yTpaThl 3asBUTEIEM €r0 CTATyCa «KEPTBBI» IS MEJIeH CTaThU 34
KoHBeHIINU, eCJI1 TOJIBKO BHYTPUTOCY/IApPCTBEHHBIE OPTaHbl BJIACTH
He MPU3HAIOT NPSIMO WIU 10 CyTH HapyumieHrne KoHBeHIuM 1 He
NPeaoCTaBAT BO3MeEIleHHe 3a 310 HapymeHnwue (..) (§ 115
ITocmanosaeHus om 01.06.10 2. no deay «Gdfgen v. Germany»).

Uto kacaercs BO3MeEIEHUsI, KOTOpPOe ObLI0 Obl HaAJI€KAIUM U
JOCTATOYHBIM U1 MICIIPaBJICHUS HapylIeHUs
KOHBEHIITMOHHOTO MpaBa Ha BHYTPUTOCY/IApCTBEHHOM YPOBHE, ...
€r0 OIleHKAa 3aBUCUT OT COBOKYITHOCTA OOCTOATEJICTB JIeJia,
VUUTBIBas, B YaCTHOCTH, XapaKTEP paccMaTPUBAE€MOIO
Hapymienusi KouBennuu (...). Ilo genam o mnpegHaMepeHHOM
’KECTOKOM OOpallleHuu CO CTOPOHBI IIPEJCTABUTEJIEH BJIACTH,
HapymIawIieM craTeio 3 KoHBeHINH, ... ABE Mephl HEOOXOAUMBbI
IS TOTO, YTOOBI BO3MeEIIEHHE SIBJISIJIOCHh IOCTATOUYHBIM. BO-TIEPBEIX,
TOCYZIapCTBEHHbIE OPTaHbl MAOJIZKHBI IIPOBECTH TIIATEJIbHOE U
3¢ deKkTHBHOE paccieoBaHNEe, KOTOPOE CIIOCOOHO MMPUBECTH K
YCTAaHOBJICHUIO 1 HAKa3aHUIO OTBETCTBEHHBIX JHIl (...). Bo-
BTOPBIX, TPEOYETCs INPUCYK/eHNE 3asIBUTEI0 KOMIIEHCAIUH, T/ie
3TO BO3MOXHO (..), WIH, @0 KpailHel Mepe, HaJIUUHE
BO3MOKHOCTH TPEGOBATH U MOJIyYUTh KOMIIEHCAIUIO Bpeaa,
NPUYUHEHHOTO 3afABUTEJI0 B pe3yjbTare KEeCTOKOro
oGpamnenus (...)» (§ 116 mam sxce).

2.5.7 Ya0.108HO npoueccyanvHblil kodexc Pparuyuu

I';aBa I: ropucaukiusa ¢ppaHIly3cKux cyaoB (cratbu 689-689-14)
Crathsa 689-1

«B cOOTBETCTBUU C MEXKAYHAPOTHBIMH KOHBEHIIMSIMH, YIIOMSIHYTBIMU
B CJIEZIIOIIHNX CTaThsAX, (PPAHIy3CKHMMH CyJaMHU MOKET ObITh
BO30Y:K/I€HO Cy/AeOHOe IIpecjefOBaHUE U IPEJAHO CYAY,
ecJii OHO Haxoaurcsa Bo ®PpaHuum, Jr000e JHUI0, KOTOpoe
COBEPIIUJIO 3a MpeZieJlaMU TEPPUTOPHUH PecIiyOuKky Kakoe-1ub0 U3
MPECTYIUIEHUH, TIepEeYNCIEHHbIX B STUX CTaThAX. IloJI0JKeHUs
HACTOSIIIIEH CTaThU NPUMEHSIOTCA K IOKYIIEHUI0 Ha COBEPIIEHUE
TaKUX TPECTYIUIEHUH, KOI/Zla TaKoe IIOKyIIeHUue IO/JIEKUT
HAKa3aHUIO. »

Crarpsa 689-2.
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st menieti KOHBEHIIMM MPOTHUB MBITOK M JAPYTHUX KECTOKHUX,
0ecYe/IOBEYHBIX WIH 0eCUeJIOBEeUHBIX WJIW YHHKAIOI[UX
AOCTOMHCTBO BHAOB O0paleHuA, npuHAToi B Hplo-Mopke 10
7ieKabps 1984 T., MOKET ObITh IPUBJIEUEHO K OTBETCTBEHHOCTH U CYy
B COOTBETCTBHUH CO cTaThell 689-1/11000€ JIMI0, BUHOBHOE B
IIPUMEHEHHUHU NBITOK 10 CMBICTY cTaThu 1 KOHBeHIMH.

KommeHTapwuii :

[IpuMmeHeHNe KO MHe IIBITOK U OecueioBeYHOT0 0OpallleHUs O CTOPOHBI BylacTel
®pannuu npoaosKaerca nocie 18.03.2021 — AaThl OTKa3a B JOCTYIIE K CYAY CO
CTOPOHBI OTBETUHKA — Cy/IbU EBporeiickoro cysa no npasam uesioBeka. [ToaTomy
OH AIBJISIETCSA COYYAaCTHUKOM TaKOTo oOpalieHus.

CraTpa 689-8.

Hna npumenenns JJupextussl (EC) 2017/1371 EBponelickoro napsiamMeHTa
u CoBera oT 5 wuW0JA 2017 rToAa O Oopbbe C MOIIEHHUYECTBOM,
3aTparuBaonuM GprHaHCOBbIe HHTepechl COI03a, ITOCPEACTBOM YTOJOBHOTO
npaBa 1 KouBeH1uu o 60pbbe ¢ KOPPYIIUEH ¢ y9acTHEM JIOJI?KHOCTHBIX JIHI]
EBpormeiickux coOOIIECTB WX JIOJDKHOCTHBIX JIMI[ TOCYAApCTB-WIEHOB
EBpornetickoro Coro3a, mpoBesieHHOE B bBpioccesnie 26 mas 1997 roia, MOXKeT
OBITH IIPUBJIEUEHO K YTOJOBHOU OTBETCTBEHHOCTH U IIPUBJIEYEHO K
OTBETCTBEHHOCTH B COOTBETCTBHU C YCJIOBUSIMH, HPEIYCMOTPEHHBIMU
B cTaTbe 689-1 :

1°JIr060e oduImasbHOE COOOIIECTBO B CIIy:KOe WHCTUTYTa EBpomeirckux
COOOIIeCTB WJIM OpPraHa, CO3/JaHHBIX B COOTBETCTBUU C JIOTOBOPAMH
0 co3zlannu EBpOmercKux cooOIecTB M pasMelleHHbIX Bo PpaHiuw,
BHHOBHBIM B COBEPIIEHWH IIPECTYIUIEHUH, IPElyCMOTPEHHBIX CTAThIMHU
435-1¥ 435- 7 YTOJIOBHOTO KOJIeKCa WJIH IIPECTYIJIEHN 1, HAHOCAIIETO yIepo
¢unancoBeiM uHTepecam EBpomneiickoro Corosa mo cmbiciay JIUpeKTHUBBI
(EC) 2017/1371 EBponetickoro napsiamenTa u CoBeTa OT 5 UIOJIA 2017 ro/ia O
60pp0be ¢ MOIIEHHWYECTBOM, 3aTPAarvuBapIIUM (UHAHCOBBIE HHTEPECHI
Coro3a 1mocpeicTBOM YrOJIOBHOTO IIPAaBa;

2° Jlioboe dpaHIy3cKoe JIUIO0 WIN J000oe JIUI0, NPUHA/IeKallee K
roCy/IapCTBEHHOU ci1y»k0e @paHIii, BHHOBHOE B OZTHOM M3 IIPECTYIIJIEHHUH,
MIPEyCMOTPEHHBIX CTAThAMU 435-1, 435-3, 435-7 U 435-9 YTOJIOBHOTO
KOJIeKCa, WJIM B IIPABOHAPYIIEHUH, HAHOCAIEM yIepd duHaHCOBOMY
cocrosiHuIo nHTEepecoB EBpomeiickoro Coro3a mo cmeiciy Jupektussl (EC)
2017/1371 EBpomeiickoro napsamenta u CoBeTa OT 5 HIOJA 2017 roja o
60ppbe ¢ MOIIEHHWYeCTBOM, 3aTparuBamIUM (GUHAHCOBble HHTEPEeCHI
Coro3a nocpeicTBOM YroJIOBHOTO IIPaBa;

3° Jlioboe WO, BUHOBHOE B IIPABOHAPYIIEHUH, IIPETyCMOTPEHHOM
CTaThsIMU 435-3 U 435-9 YTOJIOBHOTO KOJIeKCa, WM B IIPABOHAPY- IIEHUH,
3aTparuBaloleM ¢uHaHcOBbIe HHTepechl EBponeiickoro Coro3a o cMbICITy
Hupextussl (EC) 2017/1371 EBporneiickoro napsiamenTta u CoBeTta OT 5 UIOJIsA
2017 r. 0 Ooppbe ¢ MOIIEHHHYECTBOM, 3aTParvBAONUM (HUHAHCOBBIE
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nHTepechl Coro3a IocpeZiCTBOM YIOJIOBHOTO IIPAaBa, KOI/ia 3TU IIPECTYIICHUA
COBEPIIAIOTCSA IPOTUB IpakaHnHa OpaHIUU.

https://www.legifrance.gouv.fr/codes/section l¢c/LEGITEXT000006071154/LEGIS
CTA000006121328/#LEGISCTA000006121328

KomMmeHTapui :

Korza cynpsa EBponelickoro cyzia mo mpaBaM 4esioBeKa, IoJIy4daronui 3apIuiaTy OT
EBpormetickoro cor3a 3a KOHTPOJIb 3a cobsriogerrem Epponeiickoit KoHBeHIIY 110
mpaBaM uyesjioBeka B EBpolie, He BBINOJHAET CBOMX (YHKIUN U JIeHCTByeT
KOPPYILIMOHHBIM CIIOCOOOM B HMHTepecax IOCyAapCTB-IIpAaBOHAPYIINTeEH, YeM
yauuTtoxkaetT BoobOme I[TPABO u camy KoHBeHIMIO, TO OH HPUYUHSET CBOUM
MOIIIEHHIYECTBOM yIepO prHaHCOBBIM HHTEepecaM Corosa.

CrnenoBaTesibHO, TO/IOOHBIE JIESTHUS OTHOCATCA K IOPUCAUKIHNU (DPAHIY3CKHUX
CYZIOB B CHJIy 3aKOHA, Ja’ke ecJii caMu BjacTu ®PpaHIMU CBA3aHBI (IBHO WJIU
KOCBEHHO) C MOIIIEHHUYECTBOM CyAbu EBpoOmecKoro cysia 1mo mpaBam 4eJioBeKa.
[TozcytHOCTD Jies1a Cyy IMIPUCSKHBIX PEIIaeT BOIPOC OECIIPUCTPACTHOCTH Cy/a.

2.5.8 TosnkoBanue KoHBeHIIMU B COOTBETCTBHUU C HOPMaMU MeKAYHAPOJHOTO IpaBa U
CIIeITUaIN3UPOBAHHBIX MEXK/IYHAPOAHBIX /IOKYMEHTOB

«... MEKIYHAPOTHBINI JOroBOp, KOHBEHIIUS 10/13KHA TOJTKOBAThCS
B CBETE MPABUJ TOJTKOBAHUSA, [IPEIyCMOTPEHHBIX B CTaThsX 31 - 33
Benckoit KouBennuu 23 mada 1969 o IIpaBe MeXIyHapOAHBIX
nmoroBopoB (...) (§ 118 IlocmaHoBaeHus om 08.11.16 2. no Odeay
«Magyar Helsinki Bizottsag v. Hungary»).

Takum oOpa3om, B cooTBercTBUM C BeHckoit Kousenmueii, Cyg,
JIOJI2K€H YTOUHUTH OOBIYHOE B3HadYeHHe, KOTOpoe HeoOX0IruMO
IIPU/IAaBaTh CJI0BAM B UX KOHTEKCTE U B CBETE€ OOBEKTa U IEeJH
IOJIO2KE€HHUA, U3 KOTOPOTO OHU BhIBeAEHblI (...) (§ 119 mam dce).

Tax:ke HeEOOXOAUMO MNPUHMMATh BO BHHUMaHHE TOT (aKT, UYTO
KOHTEKCT 3JTOr0 IIOJIOKEHUA SABJIAETCA JTOTOBOPOM /A
3¢ PeKTHBHOM 3aIUTHhl HHANBUAYAJTbHBIX MPAB YeJOBEKA, U
yTo KOHBEHIIHIO CJIeAyeT TaKKe paccMaTpHBaTh B II€JI0M, U
TOJIKOBATh TaKHM  COOCOOOM, 4YTOOBI 3quwuwamsb
MeHcOyHapooHoe coomeemcmaeue U 2apMoHUr0 mexncoy eé
PasauuHbIMU noaodceHuamu (...) (§ 120 mam sxce).

... 00BbEeKT U 1HeJab KoHBeHI[NY, KAK HMHCTPYMEHTA 3alUThI IIPaB

YyeJIOBEeKa, TPEeOYyIOT, UYTOObl €€ TOJIOKEHUS TOJIKOBUIUCh U
IMPUMEHSUINCh TaKUM o00pa3oM, KOTOPBIA JiejlaeT €€ IIpaBa
IpakTUIecKUMu ¢ 3GQPEeKTUBHBIMUA, a HE TEOPEeTUUYECKUMU U
WLTIO30pHBIMH (...) (§ 121 mawm xce).

Kpome Toro, KOHBEHIIMSI COCTOUT HE TOJbBKO U3 B3aHMHBIX
00513aTeJICTB MEXKAY JOTOBapUBAIOIIMMUCA rocyaapcersamu (...) (§ 122
mam sce).
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Ciaexyer mpuHHMMAaTh BO BHHUMAaHHE @8Ce€ COOTBETCTBYIOIIHE
IpaBWJIa W MPUHIIUIIB MEKIYHAPOJHOIO IpaBa, IPUMEHUMbIE B
OTHOIIIeHUAX Mexay JloroBapuBawomumuca CropoHamu  (...);
KoHBeHIIMIO HEJb3A TOJIKOBATh B BaKyyMe, OHA /JOJI:KHA B
MAKCHMAaJbHO BO3MOKHOH CTEIeHM TOJIKOBAaThCA B
TapMOHMHU C JAPYTUMH TOJIOKEHUAMU MEKIYHAPOJTHOTO
npaBa, 4YacThI0 KOTOPHIX OHA ABJAeTcA (...) (§ 123 mam sce).

SABisisick HAOOPOM HPaBUJI M MPUHITUIIOB, TPUHATHIX ITOABJIAIOIM
OOJIBIITMHCTBOM TOCYZapCTB, OOIIHE MeEKAYHAPOJXHbIE WA
HAIlHOHAJIHbHO-IIPABOBHIE CTaHAAPTHI EBpomnerickux
T'ocymapcTB oTpakalwT peaabHOCMb, komopyio Cyo He
MOIHcem He NPUHAMb 60 6HUMAHUE, KOT/Ia OH IIPU3BaH YTOUHUTH
00béM mosiokeHuss KouBenruu (...). KoHceHcyc, uWcCTeKaoIuil w3
CHEeIHAIU3UPOBAHHBIX MEKIAYHAPOJHBIX JOKYMEHTOB U U3
npaktuku /loropapuBaomuxca ocygapcTB MOXKeT ABJISATHCSA
3HAYUTEJIBHBIM coobOpaskenuem s Cyza, Korga OH  TOJIKYeT
mmoJiokeHnsA KOHBEeHIINY B KOHKPETHBIX Jenax (...) (§ 124 mam ce).

HakoHer, HeoOXOZMMO  BOCIIOJIB30BAaThCA  BCIIOMOTraTeJIbHBIMU
CpelCTBaMHU TOJIKOBAaHWs, BKJIIOYAsl IOJATOTOBUTEIbHBIE MaTePHUAJIbI
(travaux préparatoires) oroBopa, JJjis MOATBEPKAEHUS 3HAYEHUS,
OIIPEIEJIEHHOTO B COOTBETCTBUHU C BBINIEYKa3aHHBIMH CTAUSIMHU, HUIU
JUISI YCTAaHOBJIEHUA 3HAYEHHSA, €CJIM B IIPOTUBHOM CJIydyae OHO
OyJeT AByCMbICIEHHBIM, HESICHBIM, I ABHO a0CypPAHBIM WU
He00OCHOBaHHBIM (...). V3 TIperne/ieHTHOrO IpaBa BHUJIHO, YTO
MOZArOTOBUTE/IbHbIE MAaTEPHUAJIbI HE YCTAHABJINBAIOT IPAHUIbI
JUUISI BOIIPOCA O TOM, MOZKET JIM ITPAaBO CUMTATHCS IMOMAJAIIIUM B chepy
BJIUAHUS cTaTby KOHBEHIIMH, €CJIM CYIIeCTBOBAHME TaKOIo IIpaBa
IO/IIEPKUBAJIOCH pacTyImum YPOBHEM B3aMMOIIOHUMAaHH,
BO3HUKIIIETO B JaHHOU obJiactu (...)» (§ 125 mam ce).
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