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O npoekre penepaabHoro 3akona Ne 73983-5 'O BHeceHUM U3MEeHEHUI B
cTaThi0 72 YTr0/10BHOT0 KojAekca Poccuiickoii @enepanun' (mo Bonpocy o
3a4€Te BpeMeHH CoJleP KaHMsl JIMLA MO/l CTPaKei 10 BCTYIJIEHUsI PUTOBOpa
Cy/Ja B 3aKOHHYIO CHJTY B CPOK OTOBIBAHUSI HAKA3aHUA B BU/I€ JIMIIIEHUS
cB000/bI).

7- BONpOC, NPOEKT dpenepanbHOro 3akoHa "O BHECEHUM U3MEHEHWI B CTaTbto 72 YTONOBHOIO
Kozekca Poccuiickon Pepepaumn”. loknagbisaet MNasen Bnagnmnposmy KpaeHMHHMKOB.

KPALUEHWUHHMKOB NN. B., npeacenatens Komuteta FocypapcreeHHON [ymbl no
rpa*ka4aHCKoOMY, Yrosl0BHOMY, apbuUTparKHOMY M NpoLeccyaibHOMY 3aKOHO4ATe/bCTBY,
¢dpakuma "EQUHAA POCCUA".

Cnacubo 6onbluoe.

YBarkaemblii MBaH MBaHOBWY, yBaxkaemble Konsnerm! Bot camo HaumeHoBaHue
3aKoHoNpoeKTa - "O BHECEHUN N3MEHEHUI B CTaTbio 72 Yro/IOBHOIo KoAeKca

Poccuiickoin ®epepaummn” - HA 0 YEM He TOBOPUT, HO PEasibHO 3TO OAMH M3 BaXKHEMLIUX 3aKOHOB,
NPUHMMAEMbIX B BECEHHIOH CECCUIO, €C/TU Mbl, KOHEYHO, Er0 NPUMEM.

Peub MAET 0 HANOAHEHUN cogepxaHnem npuHuMna 3aKOHHOCTU U npuHUUNna

CNpaBeaNUBOCTU B UCMONHEHWMN YrOOBHOMO HaKa3aHMA - NOMbITaloCb NOACHWUTb, 0 YEM UAET pedb.
Peub MAET 0 NopsaKe 3a4€Ta CPOKa COAEPrKaHUA YeoBeKa Nog, CTpaskel 40 cyAa B CPOK OTObIBaHUSA
HaKasaHMA nocne BCTYMAEHWA NPUroBopa B CUAY C YYETOM TOrO, KaKoW BMJ HaKasaHua emy
onpeaenéH npurosopom cyaa. Ceituac B genctaytollem YronoBHOM Kodekce paboTaeT npuHUMN
"oOWH AeHb 33 0AMH AeHb", TOr4a Kak B NMPOEKTe AAaHHOro 3akoHa - "O BHEeCeHWU U3MEHEHUM B
cTaTbio 72 YronoBHOro Kogekca..." - npeanaraetca 3acyMTbiBaTb Bpems COAep)KaHMA vua nog,
CTpakel cneaytolmm obpasom: U3 pacyéta oguH AeHb 3a OAUH AeHb, ECAN Ye0BeKa NPUroBopuan
K OTObIBaHUIO HaKa3aHWA B TIOPbME MAU B MUCNPaBUTENbHOW KONAOHWKW ocoboro Anbo cTpororo
peXmMma; U3 pacyéTta oAMH [ieHb 3a MOATOpa AHA, €CAU YeNoBeKa MPUroBOPUAM K OTObIBAHUIO
HaKa3aHMA B MCNPaBUTE/NIbHON KOMOHWKM OBLIEro peknmma UAM B BOCMUTATENbHOW KOMOHUW; U3
pacyéTa OAMH OeHb 3a ABa AHA, €CIM NPUroBOPUAN K OTObIBAHMIO HaKa3aHUA B KOJIOHUM-
noceneHuu.

Ha camom pgene ¢ TOYKM 3peHna cnpaseaMBoOCTHN 3TO abcontoTHO BEpPHO, NOTOMY 4YTO ycCnoBuA
HaxoXxXaeHuAa B CneaCTBEHHbBIX N301ATOPAX U YCNOBUA HAXOXKAEHUA B HALWLWNX KOZTIOHUAX COBeEPLUEHHO
Pa3/IMdHbI, U NPUHLKUN CNpaBeaINBOCTH, KOTOprﬁ npeagnaraeTtca u KOTOprVI, KCTaTU rosopsA,
peannsyeTca NpakTUYeCKM BO BCeX CTpaHax EBponbl 1 cywecTsoBan B CoseTtckom Coto3e, KOHEYHO,
Ha mom B3rnAaa, AO0CTaTO4YHO BaXXeH.

Y70 KacaeTca NpUHLUMNA 3aKOHHOCTU, TO 3TO TOXKeE He I'IyCTOﬁ 3BYK. Mbl nonaraem, 4To Takum o6pa30N\
Mbl OTOBbEM Yy HeAO6pOCOBECTHbIX CNNTIOBUKOB OXOTY K TOMY, yTOobbl HaKasaHWe UCMOJIHANOCH ao
npurosopa cyaa. MHe KaxeTca, 4TO 3TO, KOHEYHO, MPUHLUMNNANBHO BaXKHO.

Cpasy xo4eTcs cKasaTb O TOM, YTO B COOTBETCTBUM C KOHCTUTyLMEN AaHHas Hopma byaeT umeTb
06paTHYIO CMAY M YTO CPOKM OTObIBaHWUA HaKasaHuAa byayT
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nepecymnTbiBaTbCA TEM JINLAM, KOTOPblIE HA CEroAHAWHUNA AeHb HaXOAATCS B MeCTaxX JiMWeHus
cBoboapl. EcTecTBEHHO, ANA TEX 1L, KOTOPbIE yXKe OTObI/IM HaKa3aHue, 3aKoH obpaTHOM cuibl He
oyaeT umeTb.

B 3akntoyeHMe A xo4vy nobnarogapuTb KOAJEr, KOTopble MognuMcannce NoA  AaHHbIM
3aKOHOMPOEKTOM, - 3TO M XMHWTENH, U MocKanbKoBa, U Ky/aMKOB, U, KOHEYHO, TaKXKe Xouy
nobnarogaputs YNOAHOMOYEHHOrO MO MpaBam 4esioBeKa B Poccuiickon degepauun dany
AnekcaHaposHy MamounnoBy, KOTOpas OYEeHb AaKTUBHO MOALAEPKMBAET AAHHbIA 3aKOHOMPOEKT. A
nosnararo, YTo [AaHHbIA 3aKOHOMPOEKT HYXHO MNoAAep’KaTb U MOATrOTOBUTb KO BTOPOMY YTEHWIO,
HaBepHsAKa NonpaBKu byayT, U Mbl rOTOBbI Hag, HUMK paboTaThb.

Cnacunbo 3a BHMMaHue.

NPEACEAATENBCTBYIOLNIA. Cnacnbo, Masen Bnagmmuposuy.

EcTb BONpoCkI, Konnern? Ectb.

BkatounTe pexum 3anucu Ha BONpochl.

MoKaKuTe CNUCOK.

WepnH AnekcaHap Hukonaesuu.

LWEPUH A. H., dpakuyma NANP.

Cnacwmbo.

HecomHeHHO xopoLan MHMLMATNBA, BeAyLLAA K CMATYEeHUI0 HaKkasaHmA. Bonpoc npocrtoi:

€C/I1 NoC/e BbIHECEHWS MPUIoBOpPa CyZa NoJly4yaeTcs TaK, YTO YeNOBEK C yYETOM BCEX HOBbIX 3a4ETOB
Mo BPEMEHU COAEPIKAHUA NOog, CTPAXKEN Nepecuaes, CKaXKem TaK, TOT CPOK OTObIBaHMA HaKasaHwus,
KOTOpPbI eMy cyZ, onpeaenu, To BOT Kak C 3TUM BbITb?

MoHATHO, YTO OH ByaeT ocBObOKAEH U3 3aN1a CyAa, a He ByaeT M NpeLedeHToB, YTo Ye/loBeK byaeT
nogasaTb UCK B cy, YTOObl eMy KOMNEHCUPOBAAN 3TO BPeMA, AU ellLé Kakne-To TpebosaHuA byaeT
BblABUraTb B CBA3U C BBeAeHMEeM BOT 3TOM HOBOM HOPMbI?

Nnn B 3akoHe ByaeT NpeasyCMOTPEHO, YTO €C/IM C YYETOM HOBOFO NepecyéTa’?..
KPALUEHUHHMKOB MN. B. Cnacnbo. Mbl 0bcyKaanm aToT BONPOC, OH A0CTaTOMHO Ba*KHbIN.
Y10 BYAET C TEMU, KOTO, K MPUMEPY, BYEPA BbIMYCTUAN, AN C TEMU, KOMY

NepecyYnTaoT CPOKU N OKaXKETCA, YTO OHUN AO0/1KHbI 6b111 BbINTH YyTb-4yTb NOpPaHbLUE, - 06 3TOM BbI
CFIpaLLIMBaETE? B AaHHOM cnyyae 34ecCb Kak pa3 B COOTBETCTBUM C KOHCTMTyLI,MEﬁ 6yp,eT AEVICTBOBaTb
npuHUMN O6paTHOI\;1 cunbl, n 310 6YLI,ET KaCaTbCA TOJIbKO TE€X, BO-NEPBbIX, KTO Ha CEFOAHHLIJHMVI AEHb
TaM HaxoauTcCA, a, BO-BTOPbIX, €C/IN CPOK OKa*XeTCA MeHbLUE C yLIéTOM 3TOoro nepecqéTa, TO B AdHHOM
Ccnyyae nog AEVICTBME 3TOM CTaTbM OHMU noanagaTtb He 6yp,yT, MX NMPOCTO BbINYCTAT paHblle, BOT TaKaA
ncropwua.

fl AyMato, YTO HYXKHO 3TOT 3aKOH, 6e3YC}'IOBHO, NMPUHUMATb, Mbl U TaK YXKe 3aTAHY/IN C €Ero NPUHATUEM,
HY, MO Pa3HbIM NPUYNHAM, HO Siydlle, KaK CeroaHAroBopunan, Nno3xe, 4em HMUKoraa.

I'IPE,EI,CELI,ATEI'IbCTBy}OLLI,MM. Cnacubo.
PomaHoB BaneHTnH CtenaHoBwu.
POMAHOB B. C. YBarkaemblit NaBen BnagummposBu4, 3aKOHOMPOEKT, KOHEYHO, HaA0

nogaeprKatb. [lBa yTOYHEHUA: YTO rOBOPUT cTaTUCTUKa? Ecnm 6bl TaKo 3aKOH Mbl



CerofiHsA BBe/N, TO CKOJIbKO NpMMeEpPHO Atoaen nognaaano bbl nog ero aencreme? N ectb N Kakas-
TO undpa, KaKoB B peasibHOM NPAKTUKE CPOK MENKAY BCTYMNAEHUEM B 3aKOHHYIO CUY peLleHuns cyaa,
npurosopa, ... (MMKPOPOH OTKOYEH.)

KPALUEHUHHWKOB M. B. Cnacnbo. Bbl 3HaeTe, 4TO A BCeraa BbICTynato 3a To, YTODObl BCE aMHUCTUN,
KOTOpbI€ Mbl MPOBOAUM, Dbl MPOCYUTAHbI KAaK C TOYKU 3PEHUA OCBODOXKAEHUA rpaXKaaH, Tak U C
TOYKU 3peHnNAa BANAHUA Ha KPUMUHOITeHHyo 06CTaHOBKy. Ho BOT 3TOT 3aKOH Kpyye aMHUCTUKN, He
nobotocb 3Toro ciiosa. Moyemy?

MoToMy YUTO aMHUCTUA AENCTBYET TO/IbKO Ha3az, a 3TOT 3aKOH byaeT AelicTBOBaTb M Ha3ag, v Bnepés,
3TO CUCTEMHAA CTaTbf, YTO, Ha MOM B3rNA4, ropasfo Aydylle, YemM KaKue-TO TaKue Mo¥KapHble
cuTyauumn. KoHeuyHo 3Ke, Korga pedyb UAET 06 aMHUCTUM, Mbl MOXKeM 6osee UAM MeHee TOYHO
noAcyYMTaTh KOJIMYECTBO Nt0AEN, MOTOMY YTO Mbl 3anpalliMBaem MHGOPMALMIO Y COOTBETCTBYHOLLMX
OpPraHoB, - €CTb NOCTAaHOB/IEHNE O BBEAEHUM aMHUCTMUM, U TaM yKa3aHbl Te OpraHbl, KoTopble byayT
3TO AenaTtb. 34ecb XKe Mbl TakUX UMdP He UMeeM, Mbl MOXKEM TOJIbKO 3aMpocuTb LMdpbl, 4ONYCTUM,
no TEM IIOAAM, KOTOPbIE CUAAT B KOJIOHUAX 0BLLLEro pexuma, Takme undpbl Mbl MOXKEM 3aMNpOCUTb,
W, 1 AyMalo, NpU NOATOTOBKE KO BTOPOMY UTEHMIO Mbl 3TU AaHHble 3aMpoCMM, HO CKasaTb, B
OTHOLLEHMM KaKOro, TaK CKa3aTb, Kpyra rpakaaH aTo byaeT AeicTBOBATb, Mbl HE MOXKEM, MOTOMY YTO
AelicTBMe 3aKoHa byeT B TOM Yncne

W BNepés pacnpocTpaHATbCA. Ho BOT YTO KacaeTcA KOJIOHUIM OBLLEero pexkrMma, mMbl MOXKEM Takue
uMdpbI NONYYNTB.

BoTt Takow oTserT.
NPEACEAATE/IbCTBYIOLLNI. Cnacubo.
AnpaeHko Anekcelr Hukonaesuu.
OVUOEHKO A. H., dpakums 14MNP.

MaBen BnagmmmpoBmy, 3TO HA CaMOM fefie OYeHb BaXKHbI NPOEKT 3akoHa. Ppakuyma SI4MNP B
NpUHUMNE Bcerga BbICTYMaeT 33 Nobyo nubepannsauuio B UCNOJHEHUWM HAKasaHWM, 3a Atobble
BO3MOXHble aMHUCTMM, HO BOT BCE-TAKK, Pa3 YK Bbl YNOMAHY/IMO TOM, YUTO HEMHOMKO 3aTAHYN C
NPUHATMEM 3aKOHa, - ecaun A He owunbatocb, B 2008 roay ero BrnepBble NPEOSIOKUAN NPUHATD... O
NPUYMHAX TOro, NMoYemMy Mbl MMEHHO CeM4yac ero paccMaTpuMBaem, 3BYYaNu pPasfivyHble MUODI,
cnnetHn B CMW, B Tom uncne npos3Byyana Bepcus, 4To Haw ObiBWKI Konnera u3 ¢pakuymm KMPo,
KOTOpbIV ceryac HaxoauTcs B CU30, obpaTuicsa c npocbboi, YTOObI STOT NPOEKT 3aKOHA NPUHANN KaK
MOXHO ObiCTpee, - pasBeiTe, MoOXanyihcrta, 3ToT M. MM HAaobopoT, MOXKeT ObiTb, Bbl €ro
noatesepaunte?

KPALLEHUHHMKOB MN. B. Hy BOT Konseru, Kotopble He nobosannce nognmcatb 3TOT

3aKOHOMPOEKT B CBOE BpEems, 3HAOT - MOMKET ObiTb, OHM CErogHA ewWeé BbICTYNAT, - YTO Mbl
nepuoanyeckn BHOCUAWM ero, NepuoanyYeckm paccmaTpusann 3ToT Bonpoc Ha CoBeTe, HO Bcerga
6bINN camble pasHble NPUYMHBIL: TO 6OA3HbL - MO/, OaBaiTe MOCMOTPUM, HACKONbKO WU3MEHMUTCA
KPUMUHOreHHaa obcTaHOBKa... KCTath, No BMAam pekuma, Hy, AeHb 33 ABa - 3TO... KoNoHuu-
noceneHus - Mbl 3HaeM, YTO 3TO TAKOE,TOYHO TaK XKe Mbl 3HAaEM, UTO TaKOE KOJIOHMM 0BLLErO peXKnma
N BOCNUTaTENIbHbIe KOMOHUWU. MPUUEM TYT TOXKe eCcTb OrOBOPKU, ECAN MHTEPECHO, NOTOM 06 3Tom
CKaXy.

Hy u ewWwé 6blaM NPUYKHBI: HEe CNPABUTCA CYyA W Tak Aanee, U Tak ganee. 1 cuMTalo, YTo pas ceiyac
HacTan 61aronpuATHbLIA MOMEHT, KOT4a MOXHO NPUHATL 3TOT 3aKOH, HaZ0 3TMM BOCNO/b30BaThHCA U
NPUHATbL €ro Kak MOXHO BbicTpee.



I‘IPELI,CE,EI,ATEﬂbCTBWOLLI,VIPI. Cnacubo.
Hwunos Oner AHaToNbEBWMY.
HWUNOB 0. A., dpakuua "CMPABEOJ/IMBAA POCCNA".

MaBen BnagummpoBUMY, Yy MEHs TaKoW BOMPOC, 3HaeTe, Kak Yy 3/0ro cinefjosatens K gobpomy
CNefoBaTeNto: YTO Bbl CKaXKETe OTHOCUTE/IbHO TeX rpaykgaH U rparkAaHOoK, KoTopble A0XKWUAOaoTcA
pelleHnna cyaa, Hy, CKaXkem, B TOMHAALATUKOMHATHbIX KBapTUpax?

BoT HeT /M 34ecb Heob6XOAMMOCTM A/ CMPABen/IMBOCTM TOXKE BBECTUM COOTBETCTBYHOLLMIA
K03dPunumeHT? MoToMy UTO, HACKONbKO A MOHMMAlO - OTBETbTE, Bbl JIyyLle 3HAETE, - BITOM C/ly4ae
6yanet 6e3 BcAKOro KoapduumeHTa 3a4€T, ecin cya BbIHECET NPUIOBOP, TO €CTb AEHb NPOXKMBAHMA B
TPUHAAUATUKOMHATHOM XaTe (Kak roBopsT B cneLmanbHbIX

MecTax) 6yaeT NnpupaBHeH K 04HOMY AHIO THOPEMHOMO CPOKa, eC/IM OH ByaeT HasHayeH.

MoKeT 6bITb, 34eCb BBECTM 06paTHYO nponopumto? CKarkem, NATb AHEN NPOXKMBAHMA B KBAPTUpPE
nog, AOMaLHUM apecToM... (MUKPOdOH OTKNIOUEH.)

NPEACEOATENBCTBYIOLLMI. NMoHaTeH Bonpoc.
Mokanyicta, Nasen Bnagumuposuy.
KPALLUEHWUHHWKOB M. B. Cnacubo.

To ecTb Bbl NpeasaraeTe 0b6paTHyo nponopumto caenaTb? Hy, Bbl 3HaeTe, obpaTHas nponopuna He
ABAAETCA MNpPeaMeTOM JAaHHOrO 33aKOHOMPOEKTa, eC/IM OTBevyaTb MO CYLLeCTBY, Hy a Tak, npu
BbIHECEHUWN MPUTrOBOPA CYf, KOHEUYHO, YYUTLIBAET BCE 0BCTOATE/NIbCTBA - Mbl 3HAEM 3TU MOJIOKEHUSA,
KacatoLmecs yroJloBHOro npouecca, B YrosloBHOM Kogekce. Al 6bl Tak OTBETW/1 Ha Ball BOMpPOC.

NPEACEOATENBLCTBYIOLLIMIA. Cnacubo.
Pabos Hukonai dégoposuy.
PABOB H. @., dpakuma KNP,

MNasen Bl'la,D,VIMVIpOBVI‘-I, B OCHOBHOM A yC/iblllan OTBET Ha TOT BOMNpPOC, KOTOprl\/‘1 A xoten 6bl 3a4aTb,
HO XO4Y YTOYHUTb 40MNO/THUTENBbHO: BCE BUAbI I'IPECTyI'IIIEHVIﬁ noanaaatoT Nnog 3TOT 3aKOH UNN Kakne-
TO OrpaHn4YeHunAa ectb BCE-TaKn?

KPALLEHMHHMKOB M. B. Cnacmbo 3a Bonpoc.

Hy KOHEYHO Ke, He Bce. 34eCb Mbl MOLWAM He Mo Hymepauunn n HaspaHNAM cTaTen, KakK NP aMHUCTUN,
a MMEHHO NO BUAAM pPeXMMOB, PEXMM Ke Ha3Ha4YaeTCcA Nnpwu BblIHECEHUWM COOTBETCTBYHOLULEIO
npurosopa. Ho 3pecb ectb M OroBopka, 410 HOpMa He 6yp,eT KacCaTbCA /unL, coBepLlnBLUNX
npecrynaeHuA, cBA3aHHbIE CTeppOpMCTMHeCKOﬁ AEeATENNbHOCTbLIO, a TaKXKe NpecTtynaeHnA, CBA3aHHbIE
C peungmnBom, onaCHbIM peungnBom, 0cobo onacHbIm peunanBom U Tak ganee. Hy N TaKXe A mory
CKa3aTb, YTO, KOHEYHO e, TAXKUE U 0cob0o TAXKME COCTaBbl He npeaycmaTtpumeatoT oTb6bIBaHUA
HaKa3aHWM HWU B KOJIOHUAX-NOCENEHUAX, HU B KONOHUAX O6LLI,eFO pexnma, Nno03Tomy 34ecCb 3TO BCé
aBTOMATMYECKM yunTbIBAETCA. YTO MHe HPaBUTCA, CUCTEMHO peluaeTca

BONPOC, A HE B MOXXAPHOM KaKOM-TO, 04HOPA30BOM, TaK CKa3aTb, NOpALKE.
NPEACEAATENBCTBYIOLWMI. Cnacubo.
MuweHKo AHTOH AHATO/IbEBMY.

MLLEHKO A. A. YBarkaemblii MNasen Bnagumumposud, abCcontoTHO NOHATHA /IOTMKaA, Ha



OCHOBaHMW KOTOPOM Bbl CAEA/IN TAaKOE NPeasiOKeHUe: AeACTBUTE/IbHO, YCI0BUS

copepaHma B CM30 HamHOro Ta)esnee, YemM B KONOHUAX, UMEHHO NO3TOMY M BBOAUTCA TaKoM
Ko3ddPunumMeHT. Ho BCE-TAKM Balle NpeasioKeHMe He pelaeT npobaembl NepenonHEHHOCTM HalKMX
CN30. dakTnyeckn no Bcen cTpaHe KoamyecTBo Haxoasuwmxca B CM30 npeBblillaeT HOPMATUB B
nosaTopa - ABa pa3a. He KaxeTcsa I Bam, YTO HYXKHO MPUHMMATL eLLé Kaknme-To mepbl, CnocobHble
pa3rpy3unTb Hawm CU30 oT TaKoro M3bbITOYHOrO KOJIMYECTBA COAEPHKALUMXCA B HUX? U HE KaXKeTca un
BaM, YTO, MOKET ObITb, €CTb CMbIC/1 BOOOLLLE BBECTW 3aMPeT Ha OTnpas/eHne noao3spesaembix 8 CU30
B cnyyae, ecnm CU30 nepenosHeH, HOPMATMB MO KOMYECTBY KBAAPaTHbIX METPOB Ha

oAHoro coaepaueroca B CM30 npeBblweH?
KPALUEHUHHMKOB M. B. Hy, s Bam 60bLue CKaXKy, A TOYHYIO LMdPY He 3Hato, HO

nopAagKa NoJIOBUHbI CNeACTBEHHbIX N30/1IATOPOB NOCTPOeHbI ewwé B XIX BeKke U paHee, Bbl 3TO TOXe
3HaeTe npeKpacHo. FOBOPUTb O TOM, YTO TaM KaKMe-TO Ye/IoBEYECKME YCI0BUA COAEPKaHMsA, MPOCTOo,
Hy, HepeanbHO, HEBO3MOXHO, MU HEOAHOKPATHO HaWW 3apybeskHble KOo/Nern npusHaBaan 3TU
YCNOBMSA NbITOYHbIMU - 06 STOM A MOTY MHOTO FTOBOPUTb, HO XO4Y CKa3aTb, YTO B ZaHHOM C/y4Yae y Hac
rnaBHas Uefib He B TOM, YTOBbl NOHU3UTb YNCNEHHOCTb TIOPEMHOrO HaceneHus AMbo COKOHOMUTb
AeHbrW, y Hac Luenb Apyras: Halla Leb B TOM, YTO6bl BOCTOPXKEeCTBOBaAM NPUHLMN CNpaBea/IMBOCTH
WUCMNOIHEHUA HaKa3aHUA U NPUHLMN 3aKOHHOCTU. COOTBETCTBEHHO, B AaHHOM C/lydae 3Tu Xopoliune
noboyHble 3pdeKTbl, KOHEYHO, ByayT, MHE KaXKeTcs, HO BCE-TaKM Lesb

3aKOHOMpOeKTa apyras.
NPEACEAATENBCTBYIOLWMIN. Cnacnbo, Masen Banagmmunposuy, npucaxmsaiiTecs.
EcTb nn xkenatowme BbicTynuTb? ECTb, M MmHorO!

Bk/ItOUMTE PEXMM 3aNUCK HA BbICTYNAEHUA.

MoKaKuTe CNUCOK.

N3 3ANA. (He cnbiwHo.)

NPEACEOATENBCTBYIOLWMI. Y Hac Tak 1 NOAYYUNOCH: MO OAHOMY OT dpaKLuK.
Kynaunkos AnekcaHap Omntpuesmu.

KYJIMKOB A. [., dpakuyma KMPO.

Cnacwmbo.

Al xoTen 6bl NONPOCUTb BCEX KOANET NOAAEPHKaTb 3aKOHONPOEKT, 6€3yYCNOBHO, OH UCKAIOYUTENBbHO
rYMaHWUCTMYECKUIA NO CBOEMY XapaKkTepy. [o/KeH CKasaTb, YTO ewElecTb IeT TOMY Hasag, MHe
NPULWI0Cb UMETb A4e10 C MaTepuanamu, c obpalleHnaAMM, MOCTyNaBLWMMK B apec Hallel ppakumm,
no npob6aemam pacciefoBaHUA YroNOBHbIX A&/l BHOBb CO34aHHbIM CneAcTBEHHbIM KOMUTETOM, MO
CepbEesHenWmnm MaccoBbIM HapyLLEHUAM 3aKOHHOCTM, KOTopble Toraa 6biiu, Aa, CO6CTBEHHO, OHU U
celiyac ecTb. ITO Kacanocb TbICAY U TbicAY Nt04el, KOoTopble BblM apecToBaHbl U HAXO4UANCL NOA
CTpaKel, a NOTOM MO/y4Yanan COOTBETCTBYIOLIME CPOKM AnWEHUA cBo6OAbl, MPUYEM MHOTME U3 HUX
6bINM HEBUHOBHbI. M BOT TOrAa Kak pas 3To 66110 414 MeHA raBHbIM NobyanuTelbHbIM MOTUBOM K
ToMmy, 4TObbI 3aHATLCA pa3paboTKoi 3aKoHONPOeKTa NogobHoro poaa, NobbicTpee 3aWUTUTL NtoAEN
3TOI KaTeropuu, 061er4nTb X y4acTb.

Al oueHb paga, uto MNasen Bnagummposuy pa3paboTan BOT 3TOT 3aKOHOMPOEKT, KOTOPbIN cerogHaA 6bi
npeacrasneH, u, 6e3ycnoBHO, Hago noagepxaTtb ero. A ewgé pas xody nobnarogaputb lNasna



BnagmMmupoBmya 3a 3TOT 3aKOHOMPOEKT, Hy a BaC, yBaKaemble Apy3bfA, MPOLWY Noaaep:KaTtb
WHWUMATUBY: 3TO CNpaBes/IMBbI 3aKOHONPOEKT!

NPEACEOATE/NIbCTBYIOLLMI. Cnacubo.
AneKkcaHap EsceeBuy XMHLWITENH.

Y Hac Bce BbIcTynatowme ot ppakuymi.
XVHLLUTEMH A. E., dbpakuma "EANHAA POCCUA".

Konneru, s no3soana cebe BbIATM Ha TPUOYHY, MOCKO/IbKY 3aKOHOMPOEKT, KOTOPbI Mbl C BaMM ceYac
paccmaTpuBaem, 4eNCTBUTENIbHO KpaHe BaXKeH, U A AyMato, YTO OH ByaeT umeTb 601bLIOM pe30HaHC
el o4YeHb A0Nro, MOCKO/IbKY KacaeTcsa OrpOMHOr0 KOIMYECTBa 04 e,

CyTb 3aKOHOMPOEKTa €ro OCHOBHOM aBTop, [MaBen BnagumupoBuy KpalleHUMHHWKOB, W3/0XWUI,
NnosToMy TO/IbKO ewé pa3 obpally Balle BHMMaAHME Ha TO, YTO MPUMEHAIOTCA KO3IbOULMEHTDI
KPaTHOCTU: roA, COAeprKaHuA B CAeACTBEHHOM W301ATOPE AAA /UL, KOTOpble OCYXKAEHbl U
NPUroBopeHbl K OTObIBaHMIO HaKa3aHWA B KONOHUM 06LLero pexunma, 6yaeT 3acumTbiBaTbCA 33
noATopa, B C/lydae € KoJIoHMen-noceneHmem - 3a ABa roga.

Y70 3TO HYAET 03HaYaTb Ha NPAKTUKe? EciM No3BOIUTE, A HA30BY Te undpbl,

KOTOpble KOJNerm npocTo He CMOMIW CerogHA npuBecTU. B HacTtoAwmid MOMEHT Yy Hac
€IMHOBPEMEHHO B CNeACTBEHHbIX U30NATOPAX, B U30NATOPAX BPEMEHHOIO COAEPXKAHMA HAaX04MUTCA
npumepHo 130 TbicAY rpakgaH, a B MecTax AuweHua cBoboabl, Kak Bbl 3HaeTe, okosio 670 Tbicay
rpaxkgaH. Mbl nonaraem, 4To B C/ly4ae NPUHATUA HAWWEro 3aKOHa, ero Noa4epPXKn egUHOBPEMEHHO
M3 MecT iMweHuns ceoboabl 6yayT ocBoboxKaeHbl npumepHo 100 TbicsY rpaxkaaH, NOCKObKY CPOKM
UX coaeprkaHma byayT nepecymTaHbl.

BaxHo, 4TO peyb MAET HE O KAaKOM-TO eanHoOBpeMeHHOM Ware, He O KaKoM-To
KOHKpETHOVI dKUUW, I'IOAOGHOﬁ AMHUCTUK, O YEM cerogHa roBopwnn Konnera

KpaleHMHHWKOB, Ba)KHO, YTO AaHHbIN 3aKOH, MMeloWMin obpaTHyto cuny, byaet paboTtaTb € 3TOro
MOMEHTa ¥ ganblie. 3To NoBAeYET 33 cobol He TONbKO YTBEPKAEHME NPUHLMNOB CNpaBesMBoCTU
M T'YMaHHOCTW, MOCKO/IbKY A4/ Nt060Oro YenoBeKka OYEBUOHO, YTO HaAXOMKAEHWE B CNeACTBEHHOM
N301ATOPE C YY4ETOM perKMMa M BCeX OBCTOATENIbCTB ropasfo TAXKesee, YeM B MeCTax JIMWeHUs
cB060AbI, HO 3TO TaKXKe Ba)KHO C TOUKM 3peHMSA BbiNoNHeHUA 06s3aTenbcTB Poccun nepeg CoBeTom
EBpoONbI, 3TO BaXKHO C TOYKM 3pEHUA COKPALLEHMA TOFO KOHTUHIEHTA, KOTOPbI HAaXOAUTCA CErogHA B
MeCTax IMWeHns cBob60bl, 3TO Ba*KHO C TOUKMU 3pEHMA NPOAOIKEHMA peanmsaLmmn Toh KoHLenLmm
pedopmbl  YroNIOBHO-UCMONHUTENbHOM  CUCTEMbI, KOTopaa 6blfa NpuHATA W yTBEPXKAOEHA
NpPaBUTENIbCTBOM, HO peasiM3aluunsa KOTOPOM, K COXKaNeHMIo, 4,0 CUX Nop

TOPMO3UTCA, B TOM YUC/1e N3-3a NepenosIHEHHOCTUN 3TUX yqpemp,eHMVl, n3-3a

OTCYTCTBMA OEHEXHbIX CPeAcTB. Hale npeanoskeHne B JaHHOM Caydae, A Nosarakw, No3BOAUT
pewunTb 3Ty Npobaemy.

YBarKaemble KONnerM, Mmbl BCE C BaMM XOPOLLO 3HAaeM CTapoe MPaBu/o: OT TIOPbMbl U OT CyMbl He
3apeKainca. OguH U3 HaWMX KoA/er, nepeexasLUnii ceiyac M3 3Toro 3aa B CeACTBEHHbIN M301ATOP,
TOXKEe, BUAMMO, 3TO OCTPO OCO3HaA M NPUCNAN 3aKOHOMPOEKT, C/I0BO B C/IOBO MOBTOPAIOWMIA TOT,
KOTOpbIi Mbl ¢ Manom Bragnmmposuuem KpaleHHUKOBLIM BHECAIM €LLE HECKONbKO NeT Hasag,. A
roBOPIO 3TO K TOMY, YTO, MOAZAEPNKAB 3TOT 3aKOHOMPOEKT, - HE C/ly4aliHO ero aBToOpamMu ABAAIOTCA
NpeAacTaBUTeNN MPAKTMYECKM Bcex OpaKkuuii, KpOMe OoAHOW, ANA KOTOpOM 3Ta Tema, NpasAaa,
0COBEHHO aKTyanbHa, - Mbl C BAMM B TOM YMCAE 3a710KMM GYHAAMEHT U CBOEro byayLuero: yBepeH,
YTO 3TOT 3aKOH OT HAC C BaMM KAYT TbICAYM, COTHW TbICAY HALIMNX corpaxaaH!



®pakyma "EANHAA POCCUA" 3TOT 3aKOHONPOEKT NOJHOCTbIO NOAAEPKMBAET.

NPEACEAATENBCTBYIOLWNI. Cnacnbo, AnekcaHap Esceesuu.

MBaH KoHcTaHTMHOBMY Cyxapes.
CYXAPEB W. K., dpakumsa 1A4MP.
YBarkaemblii MBaH MBaHOBWUY, yBaXkaemble Konnern! besycnosHo, ¢ppakuma J1IAMNP

NoAAEPKMBAET 3TOT HYMKHbIA 3aKOH, HO XOTenocb H6bl OTMETUTb, YTO 34ecb BCE-TaKu paboTaer
NPUHLMN: HOBOE - 3TO XOpOLIO 3abbiToe ctapoe. TakMe HoOpMbl AelicTBoBanu ewwé B Cotose, U Mbl
CYUTaeMm, YTO BO3BpPAT K NpUHUMNAM TYMaHU3IMa NO OTHOLWIEHUIO K HalluMMm rpaXaaHam, KOTopble
nonasnu B Takue TAXKENbIe yCNoBUA, HeobxoauMm.

OencreutenoHo, B ECMY HekoTopble cyAbu NPUPABHMBAIOT YC/IOBUA COAEPKAHUA B pAge HALIMX
CU30 K NbiTKaM, a TakKe XoTenocb 6bl OTMETUTb, YTO MHOorne CU30

nepenosiHeHbl, B YaCTHOCTU, B MOCKBE NepesiMMnUT CNeacTBEHHbIX N301aTopoB H6osee 20 NpoLEeHTOB,
B MoamocKkoBbe HabaogaTenn GUKCUpYOT nepenosHeHne ux 6onee yem Ha 100 NpoueHTOB, B
HeKoTopbix CM30 EKaTepuHbypra 3aduKCMpPOBAHO coaeprkaHue bosnee NATUAECATM YesIOBEK B
Kamepax naowagbio meHee 35 KBaZpPaTHbIX METPOB C AECATHIO CNaNbHbIMU MECTaMM.

Hy u ewé xoTenocb 6bl, KOHEYHO, OTMETUTb, YTO 3aKOHOMPOEKT, KOTOPbIA Mbl CEroAHA
paccmaTpuBaem, HaxoguTca B cTeHax [ocygapctBeHHoM Adymbl ¢ 2008 roga W napannesibHo
AenyTtatamu ¢pakumm NAMNP roToBMACA aNbTePHATUBHbI 3aKOHOMPOEKT.

Bonee Toro, coBmecTHO ¢ couceTbto "Gulagu.net" 6b110 opraHM3oBaHo
WHTEPHEeT-ro/1I0CoBaHMe No 3TOMY a/1bTEPHAaTMBHOMY 3aKOHOMPOEKTY, 1 CBbille 98
NPOLEHTOB NO3BOHMBLUMX OTAA/IM CBOM FO/I0C UMEHHO B NOALEPHKKY AAaHHOW MHULMATUBDI.

Kpome Toro, xotenocb 6bl CKa3aTb, YTO, ECAN NPUHATb BO BHUMaHME BOT TaKME YXKaCHble YCI0BUSA, B
3aKOHOMNpoeKTe 3abbITbl Te, KTO NPUrOBOPEH K NNLLEHUIO CBOBOALI B KOOHUAX CTPOFOro pexuma.
370, HaBepHOe, HecnpaseaAnBO, NOTOMY YTO, elWwé pa3 NoOBTOPIO, HeEKOTOpble cyabu B CTpacbypre
NPUPaBHMBAIOT COAEpPrKaHUe B OTAENbHbIX poccuiicknx CU30 K nbiTKam. Hale npeasiorKeHue: BCE-
TaKW BHECTM KO BTOPOMY YTEHMIO

nonpaBKy U 3acuMTaTb 0AMH AeHb npebbiBaHna B CM30 3a 1,3 aAHA NpebbiBaHMA B KONOHMU CTPOroro
pexkmuma. MNMpusbiBato NoAfepPKaTb 3TY NOMPaBKy, NOTOMY YTO OyAeT cnpaBea/IMBO KOMNEHCUPOBATb
3TUM NHOAAM CTOJIb KECTOKUE YC/IOBUA COAEPHKAHUA He AeHbramu, a rogamum Xu3Hu, 4TO ropassgo
BaXKHee A/1A Ntob0oro Yenoseka.

NPEACEOATENBCTBYIOLWMI. Cnacnbo, UBaH KOHCTaHTMHOBWY.

TaTbAHa HMKonaesHa MocKanbKoBa.

MOCKANTbKOBA T. H., ¢pakuma "CNPABEASIMBAA POCCUA".

YBarkaemblii MBaH MBaHOBUY, yBaxkaemble Konnern! ®pakumns "CNPABEA/IMBAA POCCNA"

noanepXnT 3TOT 3aKOHOMPOEKT, TaK KaK CYUTAET ero o4eHb Ba*XHbiM, T'YMaHHbIM U OTBeYalOLWUNM
NPUHUKUNaM CnNpaBeginBoOCTU. OH noaBmMACA Ha BOJIHE HOBOTO



Yro/I0BHO-MPOLLECCYaIbHOIO 3aKOHOA4ATe/IbCTBA, KOTOPOE BrepBbie BBENO UHCTUTYT peabunmtaumu,
NOBbICMNIO MAPaHTUKN NoTepnesWnX, CyWeCcTBEHHO pPacCWlMpPUNO NpaBa U rapaHTUU 06BMHAEMbIX U
nog03peBaemblX, M 3TOT 3aKOHOMPOEKT WEN B papBaTepe cepbE3HbIX AEMOKPATUYECKUX U3MEHEHN
B YrosoBHoO-npoueccyanbHon coepe. U peicteutensHo, 6onbwoe cnacmbo mM mgeonoram 3Toro
3aKOHOMPOEKTa, U AenyTaTam, KOTOpble B3AM Ha ceba TPy HanwncaTb ero U NpeacTaBUTb 06LLECTBY.

Hawa o¢pakuua "CMNPABEA/IMBAA POCCUA" u3 roga B rog nNpu YTBEPKAEHUW MPUMEPHOM
nporpammbl CTaBuIa BOMPOC O TOM, YTO OH HEOBOCHOBAHHO He PacCMaTPMBAETCA, He BbIHOCUTCA Ha
obcyxaeHune MocygapcreBeHHOM [lymbl. Kaxabin pas ¢ CoXKasneHnem BCNOMMWHAK0 O TOM, YTO Y Hac HeT
3aKOHa O nopsagKe MPUHATUA HOPMATMBHbLIX MPABOBbLIX AKTOB, KOTOPbIA 6bl YETKO onpeaensn,
CKONIbKO BPEMEHM MOXKET 3aKOHOMPOEKT, BHECEHHbI B [OCcyaapCTBeHHy0 [ymy, HaxoauTbCA B
NpodunaAbLHOM KOMUTETE U NO KaKol NPUYNHE NPUOPUTETLI MOTYT MeHATLCA. Ho ceroaHa mbl BCE-TaKK
3TOT 3aKOHONPOEKT paccmaTpmeaem. CerogHa 3By4anu pasHble umdpbl, AnekcaHap EBceeBmny ckasan,
4yTOo

130 TbicaYy yenosek cogepkatca B CU30 un B UBC, - Hy, HaBepHoe, 3Ta undpa bonee NpaBuabHas,
NOTOMY YTO, Kak npasuno, nocne UBC npumeHaeTca mepa npecevyeHna B BUAE 3aKNOYEHUA MOL
cTpaxky. Ho A xoTena 66l HEMHOKKO 3aWmTnTL U DCUH, KOTOpaa o4eHb MHOro caenana ana Toro,
4TObbI YNYULINTL YCI0BUA COAEPKAHMA NOL CTPAXKEN:

M KOJIMYECTBO CNeACTBEHHbIX U30ATOPOB Y HAC YBEANYNIOCD, U AaXKe NOABUAOCb HOBOE NOHATUE -
MN®PCU, Tam copeprkaTteca Amua, He nomewarowmeca B CU30.

3aKOH O4YeHb BaXKEH, TaK KaK OH COAEPKUT KOIPPULMEHT KPAaTHOCTU NPUMEHUTENBbHO K PasHbIM
KaTeropmam oCyXAEHHbIX 3a pa3Hble BUAbI NPECTYNAeHUI, U Mbl BOT Ha 3TOM 6bl HacTanBanu. Bmecte
c Tem A xoTena 6ol 06pPaTUTL Balle BHUMAHWE, YTO 34EeCb BbINaLaAET TaKaA KaTeropma oCyKAEHHbIX,
KaK NMLA, OCY)KAEHHble K YCNOBHOM Mepe HakasaHuA: cyh, MPUHAA pelleHne O TOM, YTO OHMU
3aCNYKMBAOT HAKas3aHUSA C OTCPOYKOM, YC/NOBHOro, M MX HaxoxgeHue B CU30... HaeepHoe, B
OTHOLUEHMM UX TOXKE HYXKHO ObIN0 Obl BBECTM KO3IODULIMEHT KPAaTHOCTH, BeAb Nog, cTpaxen, B CU30
HEBO3MOXHbI A/NTENbHblE CBMAAHWA, HEBO3MOXHO paboTaTtb, ANA HECOBEPLUEHHONETHUX HET
06pa3oBaTENbHbLIX YUPEKAEHUN - KOHEYHO, ABCONOTHO PA3HbIE }KU3HEHHbIE YCNOBUA, U CYA, AO/KEH
3TO yYecTb.

Eweé OAHY O4E€Hb BaXXHYIO POJib CbIr'PaeT NPUHATUNE 3TOIN0 3aKOHA - OH NOBbLICUT
OTBETCTBEHHOCTb CnenoBaTena, KOTOprﬁ NMPUMEHAET Mepy npecevyeHnA B Buae

3aK/Il0YEHMSA MOA, CTpaKy, apecTa, NOTOMY YTO C/lefoBaTeslb AO/KEeH MOHMMaTb, YTo 3Ta mepa
npeceyeHNsa MOXKET MOTOM, NPW BbIHECEHMM MNPUrOBOPA, MO-Pa3HOMY WMHTEPMNPETUPOBATLCA, U
CerogHsA O4YyeHb Ba)KHO 06PaTUTb BHMMAHME Ha KAuyecTBO MMEHHO 3TOM Mepbl npeceyeHus. He
cnyyaitHo BepxoBHbIn Cya B gekabpe 2013 roga cneumanbHO NPOBOAMT NAEHYM MO 3TOMY BOMpocy
1 obpalaeT BHUMaHME Ha TO, YTO CyAbM, YTBEPNKAASA NOCTAHOBNEHWE C1ef0BaTeNA O MPUMEHEHUN
Mepbl NPECeYEHUn B BUAE 3aK/IIOUEHUA NOL CTPAXKY, Kak, BMIPOYem, U AOMALLHEro apecTa v 3aora,
He YYMTbIBAIOT LeNblli pag 06cToATENbCTB. M 3TOT 3aKOH, Ha MOW B3rna4, Ha B3rnaj, Hawel dpakumm
"CNPABEA/IMBAA POCCUA", bygeT AMCUMNAMHMPOBATb CNEACTBEHHbIE OpraHbl U cya, byaet
cnocobcTBOBaTL TOMY, UTO6bI OHM 60NEE OTBETCTBEHHO

NoAX04WAN K BbI6OPY 3TOM Mepbl NpeceyeHus.

N ewé xotena 6bl 06paTUTb BHUMaAHME AenyTaToB, KoTopble paboTaloT Hag NOArOTOBKOM
3aKOHOMPOEKTOB KO BTOPOMY UTEHMIO, UTO 34ECh COAEPHKUTCA HOPMa, 06a3bIBatoWan MUHUCTEPCTBO
IOCTULUMWN M34aTb HEKWMIA HOPMATWMBHBIMA MPABOBOM aKT, Onpeaenatolwmnii Nnopaaok MpuMeHeHus
KoadpduMLMEHTa KpaTHOCTM. IVIHEe KarKeTca, UTO 3a LWeCTb /IeT NPousoLWn 6oblune U3MEHEHUA U
cerogHs 3Ta HOpMa BPAA, M MOXET OCTaBaTbCA B TaKOm BuAe. Mbl ¢ BamMu YETKO nponucanu



KPATHOCTb M BO3/IOXWUAN 3Ty PYHKLMIO Ha Cyd, MOSTOMY KO BTOPOMY YTEHUIO NpUAETCA, HAaBEPHOE,
nopaboTaTb U NO OCHOBAHWUAM BBEAEHMA KPAaTHOCTU, U MO CyObeKTamM NPUMEHEHMUSA, U MO NOPSAAKY U
YCNOBUAM Peasiv3aLmm 3TOro 3aKoHa.

Hawa ¢pakuusa Toxe NpocuT NogaepaTb STOT 3aKOHOMPOEKT.
Cnacunbo 3a BHMMaHwe.

NPEACEOATE/NIbCTBYIOLMIA. Cnacubo 6onbluoe.

BblHOCMM 3aKOHOMPOEKT Ha "yac rosiocoBaHua".

7-14 BONpOC, NPOEKT denepanbHOro 3akoHa "O BHECEHMM U3MEHEHWI B CTaTblo 72
YronosHoro Kogekca Poccuiickoit Pepepauumn’.

BKkoumTE peum ronocoBaHumA.

MokaxuTte pesynbTaThbl.

PE3Y/IbTATbI TONNOCOBAHUA (17 uac. 20 muH. 48 cek.)
Mporonocosano 3a 439 4yen.97,6 %

Mporonocosano npotms 0 4en.0,0 %

Bosgeprkanocb 04en.0,0 %

lonocosano 439 ven.

He ronocosano 11 yen.2,4 %

PesysnbpTaT: OPUHATO

[IpMHAT B [NEPBOM YUTEHUN.

https://lexfeed.ru/law/73983-5
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Koumponw Ilpasonopsaoka
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email: odokprus.mso@gmail.com
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B Koucrurymuonusriii Cyx Poccuiickoi
depgepanuu

Anpec: 190000 t Cankr-IlerepOypr, CeHarckas
mwr. 1

3agaBuUTeJIb ¢

3aBeoOMO JIO:KHO OOBUHAEMbIN
boxoHOB A B, yMBINILLIEHHO HE3AaKOHHO
conepskamuiicss B CMU30 Ne 11 r. HoruHcka,
ampec : 1. HoruHck, yi1. 1-s1 PeBcoOpanuii
DJIEKTPOHHBIN afipec: sizo-11@50.fsin.su

IIpeacraBuTe N ¥ 3aIUTHUKY IO 3AKOHY
MO/ «OKII»

B JIAIIE
1.mpexaceaareasa BanoBori VpuHbBI
AnekcanapoBHbl, ajpec : FRANCE: 6, place du
CLAUZEL app 3, 43000 Le Puy en Velay,

E-mail: odokprus.mso@gmail.com
Tesl. + 33 4 71 09 6177

HpeILCTaBI/ITe.TIeIl/)I-BaIIII/ITHI/IKOB

2. 3aosmnena Cepresa BiaagumupoBuua,
MIPABO3AIIUTHUKA, O€3 OIpe/IeJIEHHOTO MecTa
JKUTEJIbCTBA BO @paHIIun

E-mail: bormentalsv@yandex.ru

+33 695 995 329

3. YemanoBa Padgasaa PaucoBuua,
[IPaBO3AIIUTHHKA, 63 OIpe/IeJIEHHOTO MecTa
J)KuTesbCcTBa B JInTBe

E-mail: usmanov.rafael.2015@mail.ru

TeJ. + 370 67784 323

Opransl, u3aaBUHINE o0:Kkayemble
POJINIKH :

T'ocymapcrBennaa [Jlyma  ®enepasibHOTO
Cobpanus Poccutickoit Penepariuu
103265, r. MockBa, ys1. OXOTHBIH psf, . 1.

CoBetr ®epnepanuu ®enepanpsaoro Cobpanus
Poccuiickoit ®eneparun
103426, r. MockBa, yi. b. JIMuTpoBka, 7. 26

[Tpesunent Poccutickoit ®enepariun
Mocksa, Kpemib.

O0:xaTyemMble HOpMAaTUBHbBIE AKTHI
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YTos10BHO-TIPOIIECCYasTbHBIA  KOAEKC P®,
3akou NO 174-O3

npunatr [J] 22.11.2001 1., omobpen CO
05.12.2001T. "

noanucan Ilyruapim B.B. 18.12.2001 1.,
Mockga, Kpemsb.

Oenepanbubiil 3ak0H N 317-O3 npusaT I'/]
15.11.2013 T., omobpen C® 20.11.2013 T.,
nmoanucad Ilyruapim B.B. 25.11.2013 r. Tam
Ke.

OenepanbHble 3aKOHBI N? 174-03, 317-O3
onyOsuKoBaHbl B «PocCHHMCKON rasere»
22.12.2001 . N2 2861 r.; 27.11.2013 1. N2
267 COOTBETCTBEHHO.

Yro10BHBIN KOZEK PD,

OenepanbHbiil 3aKk0H N2 63-O3 mpunsat /]
24.05.1996 T., omobpeH C® 05.06.1996 T. u
noxanucan EnepnumasiMm B.H. 13.06.1996 r.,
MockBa, Kpemib.

Oenepanbubiil 3ak0H N 25-O3 mpusAT /]
21.02.2001 T., oobpen C® 22.02.2001 T.,
noxnucad Ilyruaeim B.B. 09.03.2001 Tam
xKe,

®enepanbubiii 3aKk0H N2 420-P3 npunsar I'/]
17.11.2011 T., omobpen C® 29.11.2011 T.,
noanucad MeasesieBeIM /I.A. 07.12.2011 Tam
xKe,

®enepanbubiii 3ak0oH N2 432-®3 npunsar I'/]
20.12.2013 1., omobpen C® 25.12.2013 T.,
noanucad Ilyruaeim B.B. 28.12.2013 Tam
xKe.

®enepanbHble 3aKOHBI N2 63-03, N° 25-03,
N2 420-®3, No 432-®3 omnyOJHKOBaHBI B
«PT'» — 08.06.2010 1. N2 5202, 14.03.2001
Ne 52, 09.12.2011 1. N2 278, 30.12.13 1. N@
205 COOTBETCTBEHHO.

Kanooda
HA HApyuIeHUue PYHAAMEHTAJIbHBbIX # KOHCTUTYUHOHHBIX MPaB U
cB000.

1. PakTel

1.1 28.09.2016 IlleaxoBckum CO I'CY CK mo MocCKOBCKOH 00JjiacTM B OTHOIIEHHM 4YJIeHa
Mexnaynapoasoro O6iiectBeHHoro JIpmxenus «O61mectBeHHbI KorTposs IIpaBomopsika»
(MO/J «OKII») BoxonoBa A.B. ¢ HapyllleHHEeM BCeX ero Ipas I1ocpeACcTBOM (asrbcuduKranuu
JIOKa3aTeabeTB (4. 3 CT. 210, Y. 1 CT. 299, 4. 3 cT. 303 YK P®) 610 BO30YK/IEHO YTOJIOBHOE
JeJio 1o 4. 1 cT. 318 YK PO.



1.2

1.3

1.4

08.04.2017 BoxoHOB A.B. OTKpPOBEHHO IPECTYIHBIMHU CIIOCOOAMU C HapyIIeHHEM Bcex
MO/JIEKAIUX TPUMEHEHUI0 HOPM JIEHCTBYIOIIEro 3aKOHOJIATeNbCTBA OBLI ITOMEIEH IOJ
CTpaXXy IO OuYepeaHbIM cdarbcupUIMpPOBAaHHBIM Jo0Ka3arenbcTBaM. Cojiep:kaHue IOf
CTpaXkel HE3aKOHHO M HEOOOCHOBAHHO MPU MOCOOHUYECTBE COOTBETCTBYIOIINX IIPOKYPOPOB U
HaBA3aHHBIX ¢ HApyIlleHHEeM 4. 2 cT. 16 YIIK P® agBokartos, TO ecTh nocpeicTBoM [IpousBosa,
MIPO/JIEBAJIOCH  CYZAaMH, IIOMOTAaBIIUMHU (GaTbCUDUIINPOBAaTh OOBHHEHWE TPU TpybOM
HapylleHuu npasa boxonosa A.B. Ha 3amury.

B ceHTsi6pe 2017 T. OOBUHHUTEIbHOE B3aKJIIOUEHUE YTBEPAWI 3aMECTHUTEbh IIPOKypopa
MockoBcKkoI 06s1acTHOU TpoKypartypsl 1llamoBasioB A.B. 1 He3aKOHHO HAIIpaBUJI YTOJIOBHOE
neno B I[enKOBCKUN TOPCYZ, KOTOPOMY OHO HEIIOJICYy/THO, ITIOCKOJIbKY BCE Cy/IbH 3TOTO Cy/a
rojyIe;kaau 6e3yCcJIOBHOMY OTBO/Ty IO OCHOBAHHAM JIMYHON M IIPSIMOU 3aMHTEPECOBAHHOCTH B
HCXOJIe JieJla, HEKOMIIETEHTHOCTH U OTCYTCTBUM OOBEKTHBHOH OECIIPUCTPACTHOCTH, YTO
JAOKa3bIBAIOT 8Ce BhIHECEHHBIE B OTHOIIIeHUU boxoHOBa A.B. perteHus, B KOTOPBIX IUHUYHO
HapyllleH IPUHIIUII COCTA3ATEILHOCTH M PABHOIIPABUA CTOPOH U HE JlaHA OlleHKAa HU OTHOMY
JI0Ka3aTeJbCTBY HA IPeIMET OTHOCUMOCTH, JIOMYCTUMOCTH, TOCTOBEPHOCTHU U IOCTaTOYHOCTH.

26.09.2017 HoOrmHCKUHA TOpCyZ IO XOoAaTtaicTBy MOCKOBCKON OOJIAaCTHOW IIPOKYpaTyphl
OTKPOBEHHO IIPECTYITHBIMH CITOCOOAMHU TPOJJIUII CPOK COJIEPKAHUS I10J] CTPA’KeH Ha 1 MeCSIII.

K 30.09.2017 BoxoHoB A.B. OTOBLI IO cTpasked 6 MecslEeB, UTO COOTBETCTBYET
MaKCHUMaJIbHOMY CpOKy HakazaHus B BuZie APECTA, npexycmoTpeHHOMY 4. 1 cT. 318 YK PO 1
C y4eTOM BO3MO:KHOTO HaKa3aHHUsA, 00adcHa ObUIa HAYATHCA IPOIEeAypa YCIOBHO-
JIOCPOYHOTO OCBOOOK/IEHH .

1.5 CropoHa 3amuTsl noTpeboBasia ocBo6ouTh boxoHoBa A.B. B cBA3U ¢ (pakTHIECKH OTOBITHIM

cpokoM HakazaHus B Buze APECTA B C30 u UBC, npuueMm B yCJIOBUAX, TOPA3A0 XyAIIUX,
YyeM apecT KakK BUJ] HaKa3aHUA.

OpHako, cyzaMu, TPOKypaTypamu, CJeJACTBEHHBIMU OpraHaMd U HaBA3aHHBIMU C
HapymieHueM 4. 2 cT. 16 YIIK P® axBokaramMu B 3TOM TpeOOBaHHHM HE3aKOHHO OBLIO
oTkazaHo. OHU 000CHOBBIBAJIM CBOM OTKAa3bI TEM, YTO Y. 1 cT. 318 YK P® npexycmarpusaer
TaK:Ke HMHOM BHJ HaKa3aHUA: JIMIIIEHHe CBOOOJBI JI0 5 JIET, XOTA Jaske BTOT «HUHOH BUJ
HaKa3aHUsA» HWMeeT CBOM cHemudpuuecKkue OCOOEHHOCTH, KOTOpble WIMeJIH
CyIIleCTBEHHOE 3HAUYEeHWE [JIs JeJia U JOJLKHBI ObUTM YUUTHIBATHCA IIPU JIHUIIEHUH
BoxonoBa A.B. cBOOOABI M JIMYHOM HEMPHUKOCHOBEHHOCTH, ITOCKOJIBKY OOIllee ITOHSTHE
«JIMIIIEHHe CBOOOZbI Ha OIpeJleJIeHHbIH Ccpok» (m. «i» c. 44 YK P®) sABisiock
HENMPONMOPIHOHAJIBHBIM  (QaKTHYECKOMY IOJIOKeHUI0 boxoHoBa A.B. (peasbHOMY
IIPABO3AIUTHUKY, paHee He CyJIUMOMY, He YIIOTPeOJIAIONEMY aJIKOTOJIb U KaKHhe-JIu0o
CTUMYJIUPYIOIIIiEe TIpernaparbl, He KypsAIlleMy, BeaylieMy OOIIECTBEHHO TOJIE3HYIO
JlesITeIbHOCTh, HMEIOIEMY Ha WKJUBEHUHM HECOBEPIIEHHOJIETHEr0 pebeHKa H T.I.) U
UHKPUMUHUPYEMOMY €My YTOJIOBHO HaKa3yeMOMY JIeIHHUI0, KOTOPOE OIIPOBEPTrajioCh
OCHOBHbBIMU 0KA3aTeIbCTBAMHU IO JIETy: BHUE03AMMUCAMH IMOJJIeKAIUX yCTAaHOBJIEHUIO
obcroAaTenbeTB. Mexxay TeM, 3JI0yIOTpeOsisAss IMpaBoOM, IIOCPEACTBOM IIPENOCTaBIIEHU
HETIOJTHOU U, CJIeJIOBATEJIbHO, BBOZAIENH B 3a0yKaeHne nHGpOpPMAINU, TPAaBOIIPUMEHUTEN
HHUYETO He TOBOPAT 00 yCIIOBUSX COEP:KaHUS B TEX BUIaX HaKa3aHUs, KOTOPble OHU UMeJIA
BBHU/LY, XOTs JIa’Ke JIUIIIeHHEe U OTPaHUYeHNe CBOOO bl UMEIOT COBEPIIIEHHO PAa3HbIE YCIOBHUA
cogep:kanua (4. 1 cr. 56 YK P®), Koropble ¥ [JOKHBI OIPEAEIATH
coomeemcmayrowuil BUj HakazaHus. To ecTh, CKpbIBasi KJIKOUYEBYIO HHGOPMAIHIO 00
YCJIOBUSIX COJZIEP)KaHUs, MPAaBONMPHUMEHUTENN obecneumwyin cebe BO3MOXKHOCTH IIOJIBEPTraTh
BoxoHoBa A.B. u ero 3amuty 6ecuesioBeYHOMY U YHUIKAIOIIEMY JJOCTOMHCTBO O0OpaIleHUI0, YTO
UM 3anperieHo CT.CT. 5, 7 MeXIyHapOoHOTO MaKTa O TPAKAAHCKUX U MOJTUTUYECKHUX MTPaBax
(manee ITakr), cr.cT. 3, 17 EBpomeiickoli KOHBEHIIMH O 3alllUTE MPAaB YeJI0BEKA ¥ OCHOBHBIX
cBoOoy (nanmee KonBeHiusi), 4. 3 cT. 17, cT. 21 Korcruryniuu PO.

1.6 20.03.2018 cyzapsa IllenkoBckoro ropeyaa bubukosa O.E. mpu mocobHUYECTBe COTPy/IHUKA

npokypatypel MockoBckoil ob6smactu IllybenkoBa II.A., ¢ KOTOpPBIM paHee coBepIIaga
MHO>KECTBEHHbIE IIPECTYIUIEHUsI U KOTOPBI paHee ObLI IOAYMHEHHBIM CBH/IETEJIA
Pokutsiackoro C.I. (1. 1 4. 1 ct. 61 YIIK P®), Bo3rassttomiero mpoxkyparypy r. IlleakoBo u
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OCYIIIECTBJISIBIIIETO OCHOBHOM «HAJ[30p» 3a (pasrbcupUIIpPyeMbIM YTOJIOBHBIM JI€JIOM, a TaKXKe
ouepenHoro ajyiBokata JlemeHtheBou EsreHoit IlaBioBHOU, HaBs3aHHOU bBoxoHoBy A.B. ¢
HapymieHueM 4. 2 cT. 16 YIIK P®, B Hapymenue Bcex mpaB boxoHoBa A.B. u 0e3 yuera
YCJIOBHI COAEPKAHUA, HMEIOINX KIIOUEeBOE€ 3HAaYE€HHE, BbIHECTH 3aBeJOMO
HEINPABOCY/IHBIN IMPUTOBOP, KOTOPBHIM 3aBEIOMO HE3aKOHHO U HeOOOCHOBAaHHO MPU3HAIU
BoxonoBa A.B. BUHOBHBIM U HA3HAUYWIA €My HaKa3aHUE B BHJE JIMIIEHUS CBOOOABI B
KOJIOHUHU-TIOCEJIEHUH CPOKOM B 1,5 TOZ]a C 3aYETOM OTOBITOTO IO/ CTPAXKEN CPOKa, TO €CTh
apecra, Ha ocHoBaHuu cT. 72 YK P®. Jloruka Toro, uro boxoHoBa A.B. MOXXHO JIUIIUTH
cBOOOABI HA CPOK JI0 MATH JieT OblJIa O3ByYeHa 3aJ0JIr0 A0 BbIHECEHUS IIPUTOBOPA
cynbsiMmu  MocobJsicyyia, COTPYAHHKAMH HPOKypaTypbl MOCKOBCKOW 00j1acTH, CyJIbEHn
BubukoBOM mpH TPOMJIEHUHM CPOKAa COJEpP)KaHUA II0J] CTPaKed Ha IPeABAPUTETHHOM
CIyIIaHUM W HaBA3BIBAEMBIMH C HapymleHneM 4. 2 cr. 16 YIIK P® axsokaramu, 4TO
JAOKa3bIBaeT NPAMYI0 3aHTEPECOBAHHOCTD 3THUX OPTraHOB M UX PYKOBOJICTBA B HCXOJIe
Jlesia.

HecmoTpss Ha Ba)KHOCTh «COOJIOZIEHUS TPABWI, PErJIAMEHTHPYIOIIUX MPOUERYPY
o0:kasToBaHuA (...), HO IIPU 3TOM, KaK BBIIIEYKa3aHHbIE MIPABUJIA, TAK UX IPUMEHEHUE,
He JOJI’KHBI ABJIATHCA AJIA CTOPOHBI IO /ey NPensaTCTBUEM /I UCIOJIb30BaHUA
HUMEIOINXCA CIIoco00B ooxkamoBaHuA (...) (§ 57 IlocraHoBieHHUsA OT 24.05.2007 T. IO
neny «pa Jlyc Jomunrem @eppeiipa mpoTuB beabruu»)... BO BpeMsi BpYyUEHHS 3asIBUTEIIO
KOITHH TTOCTAaHOBJIEHUS CY/A ... 3AAABUTEJIb HE ObLI MPOMH(MOPMHUPOBAH O COOMIOAEHUH
Heo0XoauMbIX (OPMAIBPHOCTEU IS MOJAAYM MPOTecTa... [Ipu 3TOM rocyaapcTBOM-
OTBETYHUKOM He OBLJIO YCTAHOBJIEHO, UTO HA MOMEHT COBEPIIEHUS JAHHBIX MPOIECCYaTbHBIX
JIeCTBUII Bpy4YeHHe pelleHUs ... COIPOBOXKAAIOCH Ilepe/ladyell BBIIIEYKA3aHHOMY JIUIY
JIOKYMEHTOB, KOTOpBIE IIO3BOJIUIM OBl IOJCYAUMOMY IIOJIaTh >Kajo0y ¢ coOsoaeHreM
bopManbHBIX TpeOOBaHHWI M MpPOIECCyaybHbIX CPOKOB (§ 58 Tam 3ke)... mo ey OBLIO
JIOIYIIeHO HapyIlleHue IMyHKTa 1 ctatbu 6 KoHBeHum» (§ 59 TaMm xe).

Tak kak Ipu pelleHuH BOIIPOca O BbIHECEHWU IIPUTOBOpA U YCTAHOBJIEHUU Xapakmepda,
NPOo0oAICUMEABHOCINU U CNOCO0A UCNOAHEHUA HAKA3AHUR, KOMOPble He Mo2AuU
HaHocums owymumbslii eped (§ 126 IlocraHOBNEHHS OT 09.10.03 T. IO JeNy «D3e U
Konnopc mnporuB CoemuneHHoro KoposeBcTBa»), cyAbsA 00.ceH OBITh OCHOBHBIM
rapaHTOM CIIPaBeJJINBOCTH U HAa HEr0 BO3JIOKEHA 00A3AHHOCMb Pa3bACHATHh U
oGecnieunBaTh mpaBa Kepts (8§ 44, 46 IlocranoBieHus ot 13.03.12 T. 1o geny «Hedenos
npotuB P®), mostomy BoxoHoBYy A.B. mo/zkHO ObLIO OBITH pa3bACHEHO U 00eCIeYeHO ero
IIPaBO HA YCJIOBHO-/IOCPOYHOE OCBOOOKEHUE C yueTOM TpeboBaHUi mpaBa Ha 3G(eKTUBHbIE
cpeJZicTBa IPaBOBOM 3alllUTHI, 3aluIliaeMsble cT. 45 Konctutynuu P®, u.u. 1, 2, 1. «a» 4. 3, 4. 4
ct. 79 YK P®. Ongnako Hu cynbs bubukoBa O.E, HU e€ maBHMH NMOAEJIBHHUK IIPOKYyPOP
[IlybenkoB II.A., HM HaBs3aHHBIH mocpeactBoMm IIpousBona aaBokar [lementreBa E.II.
BoxoHoBy A.B. ero npaBo He pasbACHWIN U He IIPUHAIA HUKAKUX Mep JJIA OCYyILeCTBIEeHUA
ero mpasa, xots JlementoeBa E.II. camocrosTensHO o0A3aHa ObUia MOJAaTh 3asBJIeHHE 00
YCJIOBHO-ZIOCPOYHOM OCBOOOKIeHNH BoxoHOBa A.B. 1 NMPOKOHCYJIBTHPOBATH €T0 O €ro
npase.

15.04.2018 1. B Horuuckuii ropcys MockoBcKo# 06J1aCTH IO BOIIPOCY YCIIOBHO-T0CPOYHOTO
ocBoboskeHuss boxoHoBa A.B. obparwiuck ero 3amutHUKu MBanoBa U.A., 3sa6suies C.B.,
YcmanoB P.P. u AxmertoBa C.B. [lapasoruuecku TOJIKys TOJJIeXKAIe IPUMEHEHUI0 HOPMBbI
JIEVCTBYIOIIET0 3aKOHO/IATENIbCTBA, cyAbsi Horuuckoro ropeyaa Kucnskosa E.C. 19.04.2018 1.
BBIHECJIA 3aBEJIOMO HEIPaBOCY/IHOE IOCTaHOBJIEHWE (4. 3 CT. 210, 4. 2 cT. 305 YK P®) 06
OTKa3e B IpUeMe xojilatalicTBa 06 yCJI0BHO-IOCPOYHOM OcBOOOkeHun boxonosa A.B. Ilo eé
MHeHHI0, Bompoc 00 Y/IO MokeT pemnaThCs TOJIBKO IIOCJI€ BCTYIUIEHUsI IIPUTOBOpPA B
3aKOHHYI0 cwiy. OJlHAaKO OHa He yWwia IJIaBHOTO ODOCTOSATENIbCTBA: MOCKOJIbKY MOCKOBCKUM
006J1acTHOM Cy/i BO3IVIABJISIET JIUI0 C KPUMHUHAJIbHBIMH HaKJIOHHOCTAMH Bosiommu B.M., a
poKypaTypy MockoBckoil obsactu Boariapiser 3axapoB A.JO. U OHHM YHHUYTOKHUIN
3aKOHHOCTh Ha TepPUTOPUU MOCKOBCKOU 00J1acTH, TO3TOMY aleUIAIMOHHOE 00KaJl0BaHHeE
MOKeT OBITh OeCKOHeUYHO JoJruM. Majo Toro, mOcKoiabKy Mocobicyny u
MocobmpoKypaType HEOJHOKPATHO 3afABJSJICA OTBOJ[, IO3TOMY YyKa3aHHe Ha TO, YTO
IIOCTAaHOBJIEHHE MOXKeT ObITh 003kasi0BaHO B Moco06Jicys, To ecTh aOCOTIOTHO KPUMHUHAIBHBIN
OpraH — fABJsAeTCs 0ecYesI0BEYHBIM U YHIKAIOIIUM JJOCTOMHCTBO o0OpaleHueM, o pakTy yero
JIOJI’KHA OBITh HaszHadyeHa mpoBepka (1. «b» Ilpuniumna 3, [IpuHIUNOB 4, 8, 9 OCHOBHBIX
IIPUHITUIIOB U PYKOBOJSAIIUX ITOJIOXKEHUH, KacalIIuXcs IIpaBa Ha IIPABOBYIO 3aluTy U
BO3MellleHUe ymiepba [ »KepTB TpyObIX HAPYIIEHUH MEXXAyHapOJHBIX HOPM B 00JiacTh
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IIpaB 4YeJi0OBeKAa H CEePbE3HBIX HAPYIIEHWH MEXIyHAapOJHOTO0 TYMaHUTAapHOTO IIpaBa,
npuHaThix OOH 25.07.05 1.). Tak kak HoruHckuil ropcyz mnpu mocobHudectBe Mocobsicyaa
paHee cOBepIllajl MPECTYIUIEHUS B OTHOIIEHUU CTOPOHBI 3aIUTHI, TIO3TOMY €My TaKkKe ObLI
3asBJIeH OTBOJ, OZJHAKO, Kak U B MocobJcyzne, B Horuackom ropeyze, kak u B IlleaxkoBckom
ropcy/ie, OTBO/Ibl HE PACCMAaTPUBAIOT U PENIEHUN 0 HUM HE BBIHOCAT. B oTcyTCcTBUHE
KOHKPETHOT'O U MPAMOIO OTBeTa HA BaKHBIN apTryMeHT 3asBUTEJII HEBO3MOXKHO YCTAHOBUTD,
IIPOCTO JIN 3TU CyAbl IPOUTHOPUPOBAIU 3TOT apIyMeHT «WJIU OHU HaMepeBaJIUCh OTKJIOHUTH
€r0, U eCJTU 3TO OBLJIO UX HAMEPEHHEM, TO KAaKOBBI OBLIU MX IMPUYUHBI JJIA IPUHATHSA TAaKOTO
perienus (...) (§ 30 I[locTtaHOBIEHUA OT 20.09.16 T. 10 Jieny « Huumdop nmpoTuB YKpauHbI» ).
BrimeykazaHHble BBIBOABI MOTYT OBITh /JOCTATOYHBIM OCHOBAaHHEM ..., UYTOOBI HAWUTH
HapyleHue cratbu 6 KonpeHnuu...» (§ 31 Tam xe).

Hecmotps Ha TO, utrOo «He MOKeT ObITh M PeYr O TOM, UTO 3asBUTETb OTKA3aJICA OT
CBOEro IIpaBa ... ecJIM OHa He ObLIa mponHpopMupoBaHa o6 3toMm (...)» (§ 62 I[TocraHOBIEHUS
oT 05.10.17 T. «Kal€ja mporuB JlaTBun») U «OCHOBHOM IIPEAIIOCHUIKON OTKa3a OT IIpaBa
SIBJISIETCSL TO, YTO COOTBETCTBYIOIIIEE JIMIIO QOANCHO 3HATH O CyIIECTBOBAHUHN OAHHOZ20
npasa...» (§ 87 IlocraHoBieHus OT 04.03.14 T. mo Aeny «Jwiumak u Kapakas mpotus
Typrum»), TeM He MeHee OT «CyAeh», «IPOKYPOPOB», «CJIEOBATEJIEN» U «IIOJIUIEHCKIX»
HEBO3MOIKHO JI0OUTHhCS TOTO, YTOO OHH Pa3bACHUIN BCE€ IPaBa U MOPAAOK HX
OCYIIEeCTBJI€HUsA NpPU pa3pelleHrd MNOJIeKAINX YCTAaHOBJIEHUIO IPABOOTHOIIEHUH, YTO
Pa3bACHEHO B ILI. 1.1 — 1.1.12 anme/UIAIUOHHON kamoobl NO 3029-3 (https://goo.gl/FDiXo1).
To ecTb OT HHUX HEBO3MOXKHO JIOOWTHCS TOTO, YTOO OHU HE COBepIIaId, KaK MHUHUMYM,
MpecTyIIeHUA, MPeIyCMOTPEHHBIE CT. 140, 4. 3 CT. 210, cT. 315 YK P® u ucnojiHAIu cBou
IIpsIMble JIOJ?KHOCTHBIE 00SI3aHHOCTH, MPEAYCMOTPEHHbIE 1. 3 CT. 2, Y. 1 CT. 14, II. 2 CT. 19
ITakra, m. 1 cT. 6, CT.CT. 10, 13 KoHBeHIIUMN, 4. 4 cT. 29 KoHcTutyniuu PO, 4. 1 cT. 11, 4. 2 CT. 16,
4. 2 cT. 243 YIIK P®. [Ipu 3ToM UM HEBO3MOKHO 00BSICHUTDH OTJIMYHE COOOIIEHUS O ITPaBax,
TO €CTh IIUTHPOBAHUE O0WUX HOPM, U UX PA3bSICHEHUs C YKa3aHHEM Ha CIIelHaJIbHbIE
HOPMBI TIpaBa, KOTOpPble KOHKPETH3UPYIOT HOPMBI 00mme u OJIaHKeTHbIE, YTO
CHCTEMATHYECKH! IOKa3bIBA€T OTCYTCTBHE y HUX IOpUnUeckoro obpaszoBanus. B Mockse
1 MockoBckOl ob6siacTh 0OecroJyie3HO TOBOPUTH O TOM, 4YTO «... /leMCTBHA BJacTeu
roCyZIapCTBa-OTBETUUKA 00.14CHbL OBITHh HAINPaBJIE€HBbI B IEPBYIO OUYepeab HA TO,
YTO0BI pewums ... NpPodéaemMy U NPEAYCMOTPETh B CJAydyae HEOOXOJIUMOCTH
3ddexTUBHBIE BHYTPHUIOCYyJAapPCTBEHHbIE€ CpPEJACTBAa MPABOBOHM 3alUTHI OT
YKa3aHHbBIX HAPYIIE€HUH, HO OHHU MOTYT BKJIIOYATh B ce0:a u pemeHus ad hoc (1at.)
- CUTyaTUBHBIE, IIPUTOHbIE TOJIHKO /IJISI KOHKPETHOTO OT/IEJIBHO B3SITOTO CJIydasi), TAKHE Kak
3aKJIIOUYEHHE C 3asdBUTEJIAMHA MHPOBBIX COIVIAIIEHWHA WJIH OJHOCTOPOHHUE
MPEeIOKEHUS YCMPAHUIND HAPYUWEHUA 8 cOooMmeemcmeauu ¢ mpedosaHusamu
Koneenuuu» (§ 143 IloctaHOBJIEHUS OT 16.07.2014 T. TI0 JieJly «AJIMINAY U PYTHE IPOTHB
Bocuuu u I'eprieroBunsl, XopBaruu, Cepouu, CioBeHHU 1 MakegoHUN» ).

TakuMm o6pazoM, ¢ y4eTOM YCJIOBUH cojep:kaHus, kK boxoHoBy A.B. dpakTuuecku k
07.05.2018 T. IpUMEHEeHO TPHM CPOKa HaKa3aHWA B BUJE apecTa, IpHYeM JBa W3 HUX
MaKCHUMaJbHBbIe 110 4. 1 cT. 318 YK PO u 01HO, TO ecTh yeTBepTOEe HaKa3aHUeE B BU/Ie JINIIEHUS
cBOOOABI B KOJIOHUU-TIOCEJIEHUU, TIJ/le YCJIOBUA COZEpKaHUuA II0 cBoeMy KoMdopTy
HeconoctaBuMbl ¢ CM30 um MBC. Ho Tak kKak CTOpOHy 3alWThl JIMIIWJIM IIpaBa Ha
o0>kasioBaHUe, IO3TOMY BCE UJIeT K TOMY, 4YTO BoXOoHOB A.B. B yCJI0BHAX ropas3io Xy JIInXx,
yeM apect, OTOyZeT TPM MAaKCHMAJIBHBIX CPOKAa HAKa3aHWSA, HA3HAYEHHOTO 3aBEOMO
HEMPAaBOCY/IHBIM IPUTOBOPOM CyZla U H30€KHUT «YIOBOJIBCTBUsS» IOOBITh B KOMQOPTHBIX
YCJIOBUSAX JIUIIEHUS CBOOOBI B KOJIOHUH-TIOCETIEHHUH.

Hapymenue Koncrutynuu PO.

2.1 Cratpa 21 Korncrutynuu PO.

1. Z[OCTOI/IHCTBO JIMYHOCTHU OXPAaHAETCA rocyaJapCTBOM. Huurto He MOXeT ObITh OCHOBAaHHEM
JJIA €r0 yMaJIEHUA.

2. HukTOo He 0JI2KeH moaBeprarbCA IIbITKAM, HACW/IWUIO, APYTOMY MXECTOKOMY MWJIN
YHUXKAIOIIEMY 4€JIOBEYECKOE NOCTOMHCTBO o6pameHmo WJIM HaKa3aHUIO.

OGocHOBaHUE HAPYIIEHUH.


https://goo.gl/FDiXo1
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Bo-nepBeix, He Oyayun OCyKIeHHbIM, BoxoHOB A.B. mojaBeprcsa Haka3aHUIO B BUE
JUINTEJPHOTO TIOPEMHOTO 3aKJIIOUEHHs B YCIOBHUAX CTPOTON HBOJIANMHU elle XyAIINX, YeM
apecT, B Te4YeHUE HEeOIpeJeJeHHOT0 BpEMEHHU, UYTO IPHUBEJIO K 0OecuesIOBEYHOMY U
YHIZKAIOLIEMY JOCTOMHCTBO oOpamienuio (3asa8.3040becuenO6pam2: https://goo.gl/kusD7d),
uto 6610 00bsicieHo ECITY, Hanmpumep, B §§ 78, 107, 110 IloctaHOBIEHHUA OT 13.12.11 T. TIO
neny «I'atimH nmpotuB I'epmanum», 9yTo OyAeT 00bsicHeHO HKe. To, uro poccutickue CH30 u
NBC He oTBeuaoT TpeOOBAHUAM, IPEABABAAEMbIM K HUM @3 «O comep:kaHUM IO, CTPAKEHN
II0/103PEBAEMBIX U OOBHHAEMBIX B COBEPIIIEHUHU ITPECTYILJIEHUI» OBLJIO YCTAHOBJIEHO HE TOJIBKO
15.07.2002 1. 10 jeny «KamanmHaukoB npotuB PO», HO 3TO yCTaHABJIMBAETCAd 0 CUX TOP,
NOCKOJIBKY Poccusa kak He ucnonHsia pemenusa ECIIU B wacTtu ycrpaHeHUA IPUYUH U
YCJIOBHH, CITOCOOCTBOBABIIHMX HAPYIIEHUIO (QDYH/IAMEHTIHHBIX IIPaB, TAaK OHA UX HE UCIIOTHSAET
U 10 cedl JeHb, IIOCKOJIbKY 3aKOoHBI B Poccuiickoii ®enepanuu He 00sA3aTeIbHBI IS
HCIOJIHEHUSA OpraHaMM ByiacTh. Hampumep, B mepuoj ¢ 29.12.2017 10 29.01.2018 BoxoHOB
o6p1  momemen B CHM30 No11 r. HormHCcka B 10-TH MECTHYIO KaMepy C 14-ThIO
3aKJIIOUYEHHBIMH, KOTOpble chajiu o odepenu. O4eBUHO, B KOJOHHWHU-IIOCEJIEHNU TaAKUX
YCJIOBUU HET.

Bo-BTOpBIX, CTOPOHA OOBHHEHMS Ha BCeX 0e3 HCKIIOYEHUs YPOBHAX HE CJIBIIIUT CTOPOHY
3al[UTHI, TO €CTh HE paccMaTpPHBaeT O0pallleHHA II0 CYIIEeCTBY U HE€ OTBeYaer Ha
MoAJIe;KaIe Pa3pelIeHuI0 BOIPOChl. To eCTh CIIOCOOBI «PAacCMOTPEHHA» O0palleHHit
CTOPOHBI 3allfUThl CTOPOHOM OOBHUHEHMS OTHOCATCA K IICHUXOJIOTUYECKHM IIBITKAM,
0ecyeJIOBEUHOMY U YHHXKAIOIEMY JOCTOMHCTBO OOpAIllEHHMIO, YTO JOCTATOYHO IIOZAPOOHO
00BsICHEHO B OAHOMMEHHOI Ii1aBe: 3as1B.N23040becuennO6pamni2 (https://goo.gl/kusD7d).

B-TpeThux, MOCKOJIBKY CTOpOHAa OOBHWHEHHWs JIMIIWJIA CTOPOHY B3alllUThl BO3MOXKHOCTH
002KaJI0BaTh MPECTYITHBIE IEUCTBUSA U PELIeHUs CTOPOHBI OOBHHEHHS HA BCEX YPOBHSIX, TO €CTh
3acTaBWJIa CTOPOHY 3alllUThl TMOAYUHATHCA IPECTYNMHBIM HX PENIeHUAM U JeUCTBUAM,
I03TOMY OHA CTOPOHY 3aIlUTHI TAK)KE MO/IBEprajia U MOJBEPTaeT MCUX0JIOTHYECKHUM MbITKaM, a
TaKKke OecuesIOBEeUHOMY U YHUIKAIOIIEMY JIOCTOMHCTBO OOpAIleHUI0, UTO OBLIO YCTAHOBJIEHO
02.02.1996 1. Korncrurynunonasim Cysiom PO B ITocranosimennu N 4-I1, koropoe HEOOXOTUMO
paccmarpuBaTh Bo B3auMOCBsA3HM ¢ OmpeznenenneM NO 42-O oT 25.01.2005 T. U 9To OoJiee
IIOJTHO PacCMOTPEHO B IVIaBe O IpaBe€ Ha BO300HOBJIEHHE IIPOM3BOZCTBA BBHUJY BHOBB
OTKPBIBIIUXCS 00CTOATENBCTB: 3a51B.N230401.2BHOBROTKpOGCT (https://goo.gl/EV8zMm ).

Crarbsa 49 Koncrutynuu PO.

1. Kaxxziplii 0OBUHAEMBIN B COBEPIIEHUM IPECTYIJIEHUsA CUNTAeTCs HEBUHOBHBIM, IIOKA €ro
BUHOBHOCTH He OyJIeT /JI0Ka3aHa B IIPELYCMOTPEHHOM de/lepaTbHbIM 3aKOHOM IOPS/IKE U
YCTAHOBJIEHA BCTYIIUBIIUM B 3aKOHHYIO CWIY IIDUTOBOPOM CYy/a.

3. HeycrpaHnumble COMHEHU B BUHOBHOCTH JIUIIA TOJIKYIOTCS B II0JIb3y OOBUHAEMOTO.

OGocHOBaHUE HAPYIIEHUH.

boxonos A.B., cunTasch HEBUHOBHBIM, IIOABEPIHYT HAKA3aHWUIO B BUJAE TIOPEMHOI'O
3aKJIIOUEHHUI0 B YCJIOBUAX CTPOTOM HM30JIALMU, TOPa3/l0 XyJLIUX, YeM apecT, 3a IpejeaaMHu
CpPOKa HaKa3aHWU#A, IpeyCMOTPEHHOro 4. 1 cT. 318 YK P® u npojoskaer eMy moJiBepraTbes.
IIpu srom HaszHaueHHoe BoxoHOBY A.B. HakazaHWe B KOJIOHHMU-TIOCEJIEHUU II0 YCJIOBUAM
coZiep:KaHus ropaszio Jiyulle, 4yeM Te, B KOTOpPbIX boxoHOB A.B. HaxoguTces yke 13 MecAIeB.

BezocHoBaresibHO Jsumiasg boxoHoBa A.B. cBOOOABI U JIMYHOW HENPUKOCHOBEHHOCTH,
MMpaBONPUMEHUTEIN HEe MOIJIK He IOHWMAaTh, YTO 3TUM OHU U HapPyLIAT OPUHIIUII
MPe3yMIIITUU HEBUHOBHOCTH, TO €CTh 1. 2 cT. 14 [lakra, 1. 2 cT. 6 KOHBEHIIUN BO B3aMOCBS3U
¢ HapymeHueMm cr. 15 Ilakra, cr. 7 KoHBeHIIMH, KOTOphle 3ampelfardT HaKa3aHUE,
BBIXO/IsIIIEe 3a ITpe/ieJIbHbIe PAMKU U (PAKTUYECKH JeJIaI0T HEe803MOHCHBIM TIPUMEHEHNE
WHBIX BUJIOB HAKa3aHUS, He CBSI3aHHBIX C JIMIIEHHEM CBOOOABI, XOTA 4. 1 c¢T. 318 YK P®
IpelycMaTPpUBAEeT TaKWe BUALI HakazaHUs, Kak mrpad (m. «a» cT. 44, cr. 54 YK P®) u
MIPUHYAUTEbHBIE PA0OTHI (I1. «3'» CT. 44, 53' YK P®). Be3ocHoBaTeJIbHOE CO/iep>KaHue IO/
CTpakel, TO ecThb (DAaKTUUECKUI apecT, MOHATHE KOTOPOTr0 B MEKAYHAPOAHOM IIpaBe
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umeem agmoHOMHOEe 3HaueHue, VCKIIYaeT 5TH BUABl HAKAa3aHUA aBTOMATUYECKU U
BeJeT K OJHO3HAYHOMY HApyIIeHWI0 IPUHIWIA NPE3yMIIINH HEBUHOBHOCTH, a TaKXKe M3
BO3MOKHOI'O MIPAaBOHAPYLIUTEJIA, HE HMEIOIIero yMbICja Ha COBepIIeHHe IIPecTYIUIeHU,
JieJIaeT MPaBOHAPYIINTENS PEAIbHBIM IIPECTYITHUKOM UMEHHO C MPSAMBIM YMBICJIOM (4. 2 CT.
25 YK P®), xots k¥ BoxoHOBy A.B., KOHEYHO, 3TO OTHOIIIEHUS HE HUMeEET, IIOCKOJIbKY OH
OCYKJIeH 3a MpecTyIUIeHHe, KOTOPOro He COBEPIIAJ, U /JIfA 5TOH IPECTYIHON IeJIn
HaBSA3aHHbBIE aJ[BOKATHI, IIOJTUIIEHCKHE, CJIeJIOBATEIH, IPOKYPOPHI U CyZIbU YIIOPHO CKPHIBAIOT
OCHOBaHHBIe JOKa3aTejbCTBa: Bujeo3anucu. Ho Tak kak HaBA3aHHbIE aJIBOKATHI,
MIOJTUIIENCKIE, CJIEI0BATENH, MTPOKYPOPHI U CyAbU € 28.09.2016 T. CKPBIBAIOT OT CTOPOHBI
3aIIUTHl OCHOBHBIE OKAa3aTeJIbCTBA, TO €CTh OHU HE MOIYT OIPOBEPrHYTH JOBOJBI
CTOPOHBI 3aIUTHI 0 HEBUHOBHOCTU boxoHOBa A.B., T03TOMY AOKAa3aHO, YTO UMHU HapyIleH
NPUHINI OPe3yMIINA HEeBUHOBHOCTH U NOPAZOK JOKa3blBaHUA BUHBI. IIOCKOJIBKY BHHA B
WHKPUMUHUPOBAHHOM BoX0OHOBY A.B. mpecTyIuieHNM HUKEM 1 HUKOT/IA J0Ka3aHa He ObLIa
U AOKazaHa He OyJeT, MMO3TOMY OTKPOBEHHO IIPECTYIIHO BCE, UTO C BHHOH CBA3AHO:
YTOJIOBHOE TIPECJIeZIOBAHUE U JIUIIIEHNE €T0 CBOOOBI ¥ IMYHON HEMPUKOCHOBEHHOCTH.

2.3 Crarpsa 50 Koncrutynuu PO.
1. HukTO He MOKeT OBITh TOBTOPHO OCY?KZEH 32 OTHO U TO K€ IIPECTYIIIEHHE.
OGocHOBaHVIE HAPYIIIEHUH.

ITo daxty mpumenenusi kK boxoHOBy A.B. HakazaHWsA B BHJe apecTa B YCJIOBHUAX CTPOTOU
U30JIAIUU B TEUEHUE VIKE 13 MECAIEB IIPU IIPEAYCMOTPEHHOM 4. 1 cT. 318 YK P® Hakazanuu
B BHJle apecTa MakCUMyM A0 6 MecslleB, OH MOABEPrHYT 3-M HakazaHusaMm B Buje APECTA.
CorsiacHO BBIHECEHHOMY W He BCTYIIMBIIIEMY B 3aKOHHYIO CWJIy IpUroBopy, boxoHoBy A.B.
VIPOXKAeT ellé 4-0e HaKa3aHue B BHJE KOJIOHUU—IIOCEJEHHUs TMOCJIe aneIAIuOHHON
MHCTaHIIH.

2. IIpu ocylecTBJI€HHH IPABOCYAUs HE JIOMyCKAeTCs HCIIOJIb30BaHUE J0KA3aTeJIbCTB,
TIOJIyYEeHHBIX ¢ HapyIleHueM (eiepaJbHOTO 3aKOHa.

OGocHOBaHUE HAPpYIIEHUH.

IlockosbKy IIpaBOIIPHMEHEHNE B JAHHOM Jiejie IIPUBEJIO K HapyUIeHHI0 IIPUHIUIA
IIPE3YMIIIIMH HEBUHOBHOCTH (CTaThu 14, 75 YIIK P®), TO ecTh JOBOABI CTOPOHBI 3ANTUTHI
HHUKTO He paccMaTpHBaJI M He OIpoBepras, HakaszaHle (paKTHUYECKHU IIPUMEHEHO A0
MIOCTYIUIEHHWSI YTOJIOBHOTO JieJla B CyJi M WM IIPOJJIEHO € TIPyObIM HapylieHHeM
3aKOHHOCTH, I[103TOMY BBIHECEHHBIH 29.03.2018 T. IIPUTOBOp ABJIAETCA HEAOIYCTUMBIM
JI0OKa3aTeJIbCTBOM U HE MOKeT HMEeTh IIPEeAUIIMAJIbHOr0 3HAUEHHS A0 OIIPOBEP:KEHUA
JOBOJOB CTOPOHBI 3aIlllUThI, BIIpOUYeM, KaK U HHble pPaHee BbIHECEHHbIE B OTHOIIEHUU
boxonoBa A.B. pemenus. Ho mpaBolrpuMeHUTeIbHAs TPaKTHKAa CBUIAETEIbCTBYET O TOM, UTO
Ha OCHOBAHUM TAaKUX IIPUTOBOPOB I'PaXKJaH OTKPOBEHHO MPECTYIIHBIMH CIOCOOAMU JIHIIAIOT
cBoOOnbl. BoxoHOB A.B. B HACTOAIIMI MOMEHT JIMIIEH CBOOOABI HMEHHO TaKUM
HEKOHCTUTYIIMOHHBIM CIIOCOOOM 1 B ale/UIAIMOHHON MHCTAHIIUH JaHHBIN IIPUTOBOP HE OyaeT
MIPU3HABAThCA  HENOIYCTUMBIM, O UYeM CBUJIETEJIbCTBYET BCA IIpakTHUKa MOCKOBCKOTO
o0s1acTHOTO cyza, rae KepTBaM HaABA3BIBAIOT aJBOKATOB C IUHUYHBIM HAPYIIIEHUEM Y. 2 CT.
16 YIIK PO u He 1a10T OIleHKY I0Ka3aTeIbCTBAM Ha MPeJIMET UX OTHOCUMOCTH, JIOIyCTUMOCTH,
JIOCTOBEPHOCTH M JIOCTaTOYHOCTH, KaK »5TO MPEAYCMOTPEHO B3aMMOCBA3aHHBIMU
TpeOoOBaHUAMM Y.Y. 3, 4 CT. 7, CT.CT. 14, 17, 85, 87, 88, 240 YIIK P®, To ecTh c HapyIllleHUEM
MIPUHITUIIA COCTSA3aTeJIbHOCTH YW pPaBHOMNPABUS CTOPOH, TIJle He pas3peliaroTcs OTBOJBI, a
0OBUHsAEMbBIE JIMIIAIOTCA CBOOOABI O6e3 CyAeOHBIX pellleHUM, BCTYIIUBIINX B 3aKOHHYIO CHILY,
HeZleJIsIMU U JaKe MecsIaMH.

2.4 Yacts 3 crarbu 123 KoHctutynmu P® B KOHTEKCTe HAapyIIeHWH craTen 21, 29 (d4actu 3, 3), 46
(wactu 1u 2), 49 (wactu 14 3), 52, 53 Koncrurynuu PO.

Yacrs 3 cr. 123 Koncrutynuu PO: CynonpousBoACTBO OCYILEeCTBISAETCA HA OCHOBE
COCTA3aTeJIBbHOCTH U PABHOIIPABUA CTOPOH.



2.5

OGocHOBaHUE HAPYIIEHUH.

B neste BoxonoBa A.B. hyHZaMEHTAIBHBIN IPUHITUII COCTA3aTEILHOCTH U PABHOIIPABUS
CTOpPOH HapyIlIeH TeM, YTO CTOPOHA OOBUHEHUS B JIMIIE CJI€Z0OBATeJIeH, MPOKYPOPOB, Cy/Ied U
HaBA3aHHBIX C HapyumeHweM 4. 2 cT. 16 YIIK P® aaBokaToB, n3HAYA/IBHO HE MMeEJIU
HaMepeHUA OIIPOBEPraTh J0BOABI CTOPOHBI 3aIIUTHI B Jinile boxoHoBa A.B. 1 m30paHHBIX
UM 3alUTHUKOB, KOTOPBIX B HapyIIE€HHE yYKa3aHHBIX B MHOTOYHCJIEHHBIX OOpaIeHUsAX
MojjIeKalux MPUMEHEHNI0O HOPM IIpaBa He JIOIyCKaJIN K y4acTulo B Jiesie. To ecTh, CTOpOHA
O0OBUHEHUSA B JIWIIE CJIeZ0BaTeseN, IPOKYPOPOB, Cy/lel 1 HAaBA3AHHBIX C HADyIIEeHUEM Y. 2
ct. 16 VYIIK P® aaBokatoB wW3HAYAJIBHO IVIYMWINCH HAJ MPUHIMUIOM NOPE3yMIINU
HEBUHOBHOCTU U ¢ 28.09.2016 T. JIeJIaI0T 3TO JI0 CUX IIOP ¥ 3TUM I10/IBEPTral0T CTOPOHY 3aI[UThI
B sunie BoxoHoBa A.B. m m3OpaHHBIX UM 3alUTHUKOB 0ECYESOBEUHOMY M YHIIKAIOIIEMY
JIOCTOMHCTBO OOpalleHuo, 3anpeleHHoMy cr. 7 [lakra, cr. 3 Koupenmnuu, cr. 21 KoHcTUTYIIMN
P®, uro 6p110 yeTaHOBIIEHO BO MHOTHX pemtenusx ECITY, korga pemraics BOIpoc 0 cnocodax
paccMmoTpeHust oopamienui Kepts opranamu Biactu Poccutickoit ®enepanuu.

To ecTb, OTKa3 OIPOBEPTATH JIOBOABI CTOPOHBI 3aITUTHI (4.4. 1, 3 cT. 49 KoHcTutyrmuu P®)
10 BOIIPOCAM, ITOJIEMKAIINM JOKA3bIBAHUIO, TO €CTh CJIBIIIATH BOOOIIE CTOPOHY 3aIIUTHI (U.4.
3, 4 cT. 29, 4. 1 cT. 46 KoHcrurynuu P®), BjeueT NUHWUYHOE HapyIlleHUEe IPUHITUIA
COCTSI3aTEJILHOCTH M paBHOIpaBus cTopoH (4. 3 cT. 123 Konctutynuu P®), a cucremHoe
CO3/laHNE CTPECCOBBIX CHUTYallUd M IIOJHOU OECIOMOIIHOCTH Tepes OCYIIeCTBIISIEMbIM
[Ipon3BoJIOM HEOOXOMMO OTHECTH K TIcuxosornueckuM IIeiTkam u Hcerszanmsam (cT. 21
Koncturyniuu P®, m.ao. «a», «0», «I'», «I», «e», «3» 4. 2 cT. 117 YK P®). Maso Toro,
aocomoTHOW CucTeMO¥M CTajl0 JIMIIEHWEe CTOPOHOW OOBUHEHUS CTOPOHY 3alllUThI
BO3MO>KHOCTH BBICKa3bIBaTh MHEHUE O TBopsAileMcs [Ipoussote (4.4. 3, 4 cT. 29 KoHcTuTtynuu
P®, 3aaB.N23040IIpousBons: https://goo.gl/jVVPkr), a 3aTem mociezyiomiee yajieHUe W3
IIPOIIECCOB HE3aBHCHUMO OT TOTO, COBEPIIAJINCH JIU CTOPOHON OOBUHEHUSA NPECTYIUIEHUA B
[TenkoBckoM 1 HormHCKOM ropcyzax Wiy IpecTyIleHus coBepiiatnchk B Mocobiicyze (4.4. 1,
2 CT. 46, cr.cT. 52, 53 KoHctutynuu P®). PegyibraTr GBI OTHUM U TEM 3K€: CTOPOHE
3allUTBl He JaBaJM TOBOPUTH, a 3aTeM €€ C IIpUMEeHeHHeM HacWusA WU YIPO30H ero
IIpUMeHEeHUs, TO eCTh II0CPE/ICTBOM, KAK MUHUMYM, IIPECTYILJIEHUH, IIPe/lyCMOTPEHHBIX Y. 3 CT.
210, . «a» 4. 3 cT. 286 YK PO, BpIIIIBBIPUBAJJIHN U3 IIPOIECCOB, JIUIIAs BOOOIIE BCeX IIPaB.
EcrecTBEHHO, UTO CTOpPOHE 3aIUTHI HE PA3bACHAICA MOPANOK obkanmoBaHus (4. 2 cT. 46
Koncrurynuu PO, 4. 1 CT. 11, 4. 3 CT. 15, 1. 14 4. 4 CT. 47, 4. 2 cT. 243 YIIK P®) coBepiaembix
CTOPDOHOU OOBHHEHUs IIPECTYIIEHUH, a ame/UIAIUOHHBIE Kajlo0bl OO BoOOIIEe He
IPUHUMAJINCH, TUO0 HE PACCMATPUBAJIUCEH 10 CYIIECTBY BBIIIECTOSAIIUMHU CyTaMHU.

Jl1 JOCTHKEHHUS OIMCAHHBIX IIPECTYyIHBIX IleJlell CTOpOHAa OOBHMHEHHSA IIPOBOJAMIIA
3aKphIThIE Cy/le0Hble 3ace/laHNsA, IPENATCTBYA CTOPOHE 3AIUTHI OCYIIECTBJIATh CBOE IIPABO
Ha myOauyHOe pa3bupaTesnbeTBO ena (. 1 cT. 14 Ilakra, m. 1 cr. 6 KoHBeHnmy, 4. 1 cT. 46
KoHCeTUTynIMIM) TOCPEICTBOM BENEHHSA BHJIE03ANUCEH MCKIIOYUTEIBHO ITyOJIUIHBIX
npaBooTHomieHUU (4. 4 cr. 29 Koncrutynmuu PO, m. 3 cr. 3 ®3 «O mnporuBojelicTBUM
KOPPYIIIIUK »), YTO OoJiee 1OTHO 0ObsicHEHO B 3asiB.N23040Buneo2 (https://goo.gl/tg6hbT) B
KOHTEKCTe IpaBa Ha ofpameHus B oprassl BiacTu (3aaB.N230400prBiactni6-2:
https://goo.gl/oW5cPJ).

Cratbs 22 Koncrutyiuu PO Bo B3anMocBs3u co ctatbelt 48 Koncrurymuu PO.

Cratbs 22 Koncruryiiuu PO:

1. Kaxxp1ii mMeeT mpaBo Ha cCBOOO/IY M JIMYHYIO HEIIPUKOCHOBEHHOCTD.

2. ApecTt, 3aKJIIOUYEHUE IO/ CTPa)Ky M COJAEPIKAHUE IO CTPaKeH JOIYCKAITCSA TOJBKO II0

cynebHoMy perieHuto. Jlo cyneOHOTO pelleHus JIUI0 He MOXKeT OBITh II0JIBEPTHYTO
3a7IEPIKAHUIO Ha CPOK OoJiee 48 yacos.

OGocHOBaHUE HAPYIIEHUH.
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Bo-nepBrix, mpu 3asiep:kanuu boxoHoBa A.B. AKOOBI CKPBIBAIOIIETOCS OT MPABOCYAUA U
AKOOBI HAPYIIUBIIErO IOJITUCKY O HeBble3zle 13 MOCKOBCKOM 00JIaCTH JIMIIMJIM IIpaBa Ha
IIOMOIIb M30PaHHOTO MM 3amuTHUKA VBaHOBOI I.A., KOTOpas B MOMEHT 3aJep:KaHUA
BoxonoBa A.B. B IIlestkoBckoM ropcyae MocCKOBCKOW 00s1acTH HMOTEpIEBHINM BBITKO
A.H. u ero nopenpHKaMu 0bl1a ¢ BoxoHOBBIM A.B. mocpe/icTBOM BU/IEOCBS3H.

Bo-BTOpBIX, CBe/leHUA O BpeMeHU 3ajiepkaHusa boxoHoBa A.B. cienoBarenem HaracoBbim
I'.B. canpcudunupoBaHsl U yKa3aHO He BpeMs: 3ajiep:kaHusa boxoHoBa A.B. B IllesnkoBckOM
ropcyze, a BpeMms ero mocrtasieHusa kK Haracosy I'.B. Bpems, kotopoe boxonoB A.B. mpoBer B
nonunuu ¢ morepmeBmiuM briTko A.H. m ero moaenpHukamu, HaracoBeim I'.B. mpu
COCTABJIEHUM NPOTOKOJIa O 33JIEPKAaHUM B HEM He OTPAa3Wj U 3TO IPU3HAJT 3aKOHHBIM
cBujeTe b 10 ey Pokutanckuil I.C., KOTOpbIN BO3IJaBsfgeT Npokyparypy T. IllenkoBo u
KOTOPBIYA OCYIIIECTBJISIT HAJI30D IO eIy, XOTs €My 5TO 3alpenieHo 1. 1 4. 1 cT. 61, 4. 1 cT. 62
VIIK PO.

B-TpeTbux, ¢ MOMeHTa peleHus 06 apecte boxoHoBa A.B., UMeHyeMOTro «cojiep:KaHue 07
CTpakeii», €ro JIMIIWJIN IIpaBa Ha MOMOIb M30paHHBIX BOXOHOBBIM A.B. 3alllUTHUKOB U
CHCTEMATNYE€CKH HABA3BIBAJIH C HapyueHueM 4. 2 cT. 16 YIIK P® pa3HpIX afjBOKaTOB,
KOTOpble 3a Oosiee 4YeM TOj JiMIIeHHsA boxoHoBa A.B. cB0oOOABI U  JIMYHOU
HEMTPUKOCHOBEHHOCTU HHU pa3y He noceTwiu ero B CM30 u UBC u He moMorin HanucaTh HA
OXHOU kaj00bl. 3aTo HaBs3aHHbIE aJBOKAThl TNPUHUMAJIM AaKTHUBHOE YYacTHE B
danbcudukanuyu yrojJIOBHOTO Jejla W HE3aKOHHBIX yaaleHusax boxonoBa A.B. u ero
3aIIUTHUKOB 110 3aKOHY M3 IPOIIECCOB, YTOO OHU HE MPEISTCTBOBAJIM CTOPOHE OOBUHEHUS
COBEpPIIATH IMIPECTYIJIEHU B OTHOIIIEHNU HUX, TO €CTh HE 3adBJIA/IA OTBOJBI MOAEIbHUKAM U HE
MIPUHOCHJTH BO3PAKEHUS Ha UX MPECTYIHbBIE IEHCTBUA.

B-uerBepThiX, HecmoTpss Ha To, uyTo B CHM30 r. Horuncka B kamepy boxonoBa A.B.
IIPUCHLJIAJIN JINII, COBEPIIUBIINX IIPECTYIUIEHUA U CO/IEPIKAIIMNXCA B JPYTUX KaMepax C IeJIbI0
3actaBuTbh boxoHOBa A.B. IpekpaTWTh 3allUIaTh CBOU IIpaBa, TEM He MeHee HaBA3aHHBIE
aJIBOKAThl He JKeJIaJy 3TO HU CJIBIIATh, HU MOHUMAaTh. VX BIOJHE GBI yCTPOWIO, eciu Obl
BoxoHoBy A.B. cjioMasii MO3BOHOYHMK, U3HACWJIOBAIN M yOWJIM, KaK 3TO OBUIO C/IeJIaHO B
CU30-4 r. Cankr-IlerepOypre («II03BOHOYHUK CJIOMaH, CJIEABl OT KUIATHWIBHUKA BO PTy»:
https://go0.gl/P8p9o5T), win mpocto yomwin Obl COKaMEPHHKH, KaK 3TO YIPOXKAJ CesIaTh
cBoeii ’KeptBe onepynosiHomoueHHBIN YOCB BonyapeB KoncrtaHTHH AJjleKCaHAPOBUY OMATH-
taku B Cankr-Iletepbypre («McTsizaHus U TOOIIPEHUsA — CJIOBA OJHOMMEHHBIE»:
https://www.kommersant.ru/doc/3606993), wiu Obl MOKa3aJu BUJEO0, Kak boxoHOB A.B.
IIOKOHYMJI KU3Hb CaMOYOUMCTBOM, O YeM TaK fPKO IIOBEJAJIM MaTepU <«TEPPOPHUCTOB»
(https://youtu.be/2Fz5smWMr7-k), mockonapky ecau Obl y 3THX «T€PPOPHUCTOB» OBLIH ObI
3alIUTHUKY, TO TOr/ia ObI He ObLI0 ObI U cambCcuUIMPOBAHHBIX YTOJIOBHBIX Jiel. To ecTh
sunieHue KepTB aZiBoKaTaMHU IIpaBa Ha MoJiydeHue B Poccuu 10purueckod IOMOIU CTAJIO
CHCTE€MHOU NMPO6JIEMOMH, KOTOPYIO CO3/JAJIA BCE CY/bHU, IPOKYPOPHI U CJIEAOBATEIIH.

Cratbs 48 Koncrurynumu PO:

1. Kaxxgomy rapanTupyercs NpaBO Ha IOJMydyeHHEe KBUIM(PUIMPOBAHHOM HIOPUAUYECKOU
noMomy. B ciydasx, mpeaycMOTPeHHBIX 3aKOHOM, IOPHUAMYECKas IIOMOIIb OKa3bIBAeTCHA
GecIIaTHO.

2. Kaxaplll 3a7iepKaHHBbIN, 3aKJIIOUEHHBIH II0J] CTPa)Ky, OOBUHAEMBIM B COBepIIEHUU
IIPECTYIJIEHHUSI UMeEeT IPAaBO IOJIb30BAThCSA MOMOIIBI0 aJ[BOKATa (3al[UTHHUKA) C MOMEHTA
COOTBETCTBEHHO 33JI€PrKAHUS, 3AKIIOUEHUS TI0]T CTPAXKY FJIH IIPEbsIBIEHUS OOBUHEHUA.

OGocHOBaHUE HAPYIIEHUH.

Bo-1niepBuIX, B MOMEHT 3ajep:xaHua boxoHosa A.B. morepneBminm britko A.H., ¢ HUM
IIOCPEJICTBOM BH/IeOCBA3U ObLIa ero 3amuTHUK VBanoBa U.A. Ilocsie 3amep:kanusa BoxoHOB
A.B. yTpaTui BO3MOKHOCTb OOIIaThCA ¢ HEH, KaK ¢ 3aIIUTHUKOM, ITIOCKOJIBKY BCe TOHUMAJIH,
YTO IpU ydyacTUu U30paHHBIX BOXOHOBBIM A.B. 3aIIUTHUKOB OBLJIO ObI HEBO3MOKHBIM HU
anpcudurkanya yroaoBHOTO /iesia, HU ocyxkeHne boxoHoBa A.B. OTKPOBEHHO IIpeCTyIIHBIMU
cmocobaMu ¢ HapylleHHMeM Bcex ero Imnpas. ToJabko caodcuswasncsa cucmema
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https://goo.gl/P8p95T
https://www.kommersant.ru/doc/3606993
https://youtu.be/2Fz5mWMr7-k

IOPUIUYECKON «ITOMOIIU» IO3BOJIIIA YHHUTOKHUTH Poccuio, Kak IPaBOBOE TOCY/IapCTBO U
OCY:K/JaTh MblcAYU 3aBeI0OMO HEBHUHOBHBIX, pazjarasg Kak IIpaBOOXpaHUTE/IbHBbIE
Oprasbl, Tak U cyZleOHyI0 BJIaCTh B I[€JIOM.

Bo-BTOpBIX, HU OJAMH N3 HABA3AHHBIX DBOXOHOBY A.B. afBOKaTOoB He BBIIOJHWI IIO
OTHOIIIEHUIO K HEMY HH O/THOHU CBOel 00513aHHOCTH, YeM ITOJTHOCTHIO JTUIIIIN boxoHoBa A.B.
IIpaBa Ha MOJydeHHe KBATU(UIUPOBAHHON IOPUANYECKON MOMOIIU, YTO MOKHO IIOCMOTPETh
Ha KaHaJe «OOII1eCTBEHHBIN KOHTPOJIb MIPaBOIIOPAAKA»
(https://www.youtube.com/channel/UC94Y8gTIWFzTo2HTjGKpDhg).

Bosiee TIOJTHO 3TH BOIPOCHI PAaCCMOTPEHHI B HE3AKOHYEHHOM NOKa riiaBe «ApecThl U
3azepxkanusn» («1-3aa8.N2304011.1.7ApecT»: https://goo.gl/AEqisy ).

B-TpeThux, comep:kaHHe IOJ, CTPaked [0 BCTYIUIEHHWS IPUTOBOPA B 3aKOHHYIO CHITY
MPUMEHSIETCSI UMEHHO JJIsi OTPaHUYEHUs MpaBa OOBUHSAEMbBIX HA 3aIUTY. DTO MOATBEPIUIN
corpyzauky YOCUH MO u CU30-11 r. HoruHCKa, pa3bAcHAA, YTO OCY KJEHHBIE JINIA UMEIOT
IIPaBO CBA3BIBATHCS B JII0OOE BpeMs C 3al[UTHUKAMU MOCPEACTBOM Tesie(pOHHOM  CBA3H U
BHUAEOCBSA3H, a JINIA, B OTHOIIEHUU KOTOPBIX IPUTOBOP HE BCTYIII B 3aKOHHYIO CUJIY, B
HTOM IIpaBe OTPAHUYEHBI, UTO SIBJISETCS IBHOH JUCKPUMUHAIIUEN: «... PA3JIMYHOE obpalieHne
SBJISIETCS JUCKPUMMHAIIUEH, ecu "OHO He HMeeT OOBEKTHBHOIO U pPA3yMHO20
onpagdaHus', To eCTh €CJI OHO He IpecyiefyeT "3aKOHHYIO IesIh" JINOO eCJTH OTCYTCTBYET
"pasymHan copa3sMepHOCTh' MEXAYy HCIOJIb30BAaHHBIMU CPEACTBAMH M IIpecaeayeMOun
1es1bio (...)» (§ 196 IlocraHoBIEHU OT 13.11.07 T. 1o Aeny « D.H. u apyrue npotus Yexuun»).

(«CBsassp c a7BOKATOM? Cuauaa ocyIuM - IIOTOM CBA3b obecrieunm»

https://youtu.be/4Egas6XngNs ).

2.6 Crarbs 47 Koncrutynuu PO Bo B3anMOCBS3HU €O CTaThAMU 2, 3 (4acTu 1 u 2), 21, 32 (9acTs 5),
45, 46 (qactu 11 2), 49 (dactu 1u 3), 52, 53, 123 (9actb 3) Koncrurynuu PO.

Cratps 47 Koncrutynium PO:

1. Hukto He MoKeT OBITH JIMIIIEH IIpaBa Ha PACCMOTPEHHE €ro Jieja B TOM CyAe U TeM
CyZibeH, K O/ICYZTHOCTY KOTOPBIX OHO OTHECEHO 3aKOHOM.

2. OGBUHAEMBIH B COBEPIIIEHNHU NIPECTYIUIEHNA UMEET IIPABO HA PACCMOTPEHUE €ero Jiesia
CY/IOM C YJacTHeM IPUCSKHBIX 3acefiaTesiell B CIy4yasx, IPeLyCMOTPEHHBIX defepaTbHbIM
3aKOHOM.

OGocHOBaHUE HAPDYIIEHUMH.

Bo-mepBbIX, KaK MBI BUJUM U3 B3aMMOCBS3aHHBIX I0JI0KEHUU IepeuncaeHHbIX HOPM
Koncrurynuu P®, HOcuTeneM cyBepeHUTETa U €JUHCTBEHHBIM HCTOUYHUKOM BjacTU B PO
syisiercss ee Hapopy (4. 1 cr. 3 KoHcrutynmuum P®), rpakzjaHe KOTOPOTO HMEKOT IIPaBO
yJacTBOBaTh B OTIpaByieHHUU npaBocyaus (4. 5 cr. 32 KoHcrurymuu P®). [Ipu sTom Hapop
JIOJI’KEH WUMETh BO3MOXKHOCTH OCYIIECTBJIATH CBOKO BJIACTh HEIMOCPEACTBEHHO (4. 2 CT. 3
Koncrurynuu P®). OpHako, Korja MeXy IpeZCTaBUTENISIMUA HapoJa M IPe/CTaBUTEISIMHU
OpPraHOB BJIACTH BO3HHUKAIOT Kakue-MO0 KOH(JIUKTHBIE CHUTyallid, TO TaKHe
IIPABOOTHOIIEHUS MOJIZKHBI OBITh IIPEAMETOM pa3pelieHus CYZI0OM C yJ4acTHEeM IMPUCIIKHBIX
3acejsiaTesel, TO eCcTh IIPeACTaBUTEIEN HApOa, IOCKOJIbKY OPraHbl BJACTH B 9TOM CIyyae
MPAMO 3aMHTEPECOBAaHBI B icxoje aeJa (4. 2 cr. 61 YIIK PD, . 3 u. 1 cT. 16 I'TIK PO u
T.II.) ¥ 110 3TOY IpHUUYNHE HEe BIIPaBe J|aBaTh OIIeHKY CBOUM 3Ke JieiicTBuAM. [TockobKy nemo
est supra leges — HUKTO He BbIIlIe 3aKOHA M 3TO 3aIlPEIeHO OCHOBOIIOIATAIOIIUM TPHUHITUIIOM
3amnpera quckpumuHanuu (cr. 26 [Takra, cr. 14 KonBennuu, cr. 19 Koncrurymuu, cr. 136 YK
P®) u nemo judex in propria causa est — HUKTO He MOKET OBITh Cy/Ibeid B CBOEM COOCTBEHHOM
JleJie, TO3TOMY TOJBKO TIIPEACTAaBUTENIM HApOJa BIPABE /JaBaTh OIEHKY CaMOH
JAEeATEeJIBbHOCTU OPraHoB BjacTu. B nese boxoHoBa A.B. mpeaMeToM IIPOBEPKU U OLEHKU
ABJIAETCA MpecTylIHaA JAeATeJbHOCTb He TOJIBKO IOJMLUU, CJIe/ICTBUSA, IIPOKypaTyphl U
aZIBOKATypbl, HO U CYZOB, KOTOpble OTMEHWIN 3JeMeHTAapHble IIpe/ICTaBJIeHus O
CIIpaBeJJINBOCTU U 3aKOHHOCTU. [Ipy 3TOM BCceM JIaBHO U3BECTHO, UTO KajloBaTbcA B Poccuu
KyZla-JIn00 COBEPIIEHHO OecCMBICIEHHO U 0€ecIiojie3HO, TaK Kak, BO-TIEPBBIX, OOpaIeHus
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JKepTB HE3aKOHHO IEPECHUIAIOT JIUIIAM U OpraHaM, YbH JIEUCTBUA 00KAIYIOTCS, a, BO-BTOPBIX,
HEBO3MOIKHO IIOJIYYUTh OTBETHI 1O CYIIECTBY CTaBSIIMXCS BOIPOCOB U MMO3TOMY Poccus
JIaBHO y’Ke IpeBpaleHa B HelpaBoBoe TocyAapcTBo. 110 3asABjIeHUAM O MPECTYILVIEHUAX
TIPEJICTAaBUTEJIEN OPTAHOB BJIACTH JOOUTHCS ITPOBEPKH HEBO3MOXKHO U MO TAKUM 3asiBJIEHUSAM
MIpOBEPKA He TPOBOAUWTCA HU B IOPAAKE CT.CT. 144, 145 YIIK P®, Hu B mnopsaxe,
npexycmorpeHHOM ®3 «O mopszake paccMOTpeHUs oOpameHud rpakzaaH P®» u geno
BoxonoBa A.B. ToMy sfipKkoe MOATBEpK/IEHUE, Te ObLIN HAIMHMCAHbI YK€ COMHU 3asBJIEHUHN
1 JIN0O TOJIy4eHbI COTHU OTIIHCOK, JTU00 He OBLIO IOJIydYeHO OTBETOB BooOIIe. VICKU B Cyzbl
MPeabsIBUTh HEBO3MOXKHO, TOCKOJIBKY KPOMeE H3/I€BATEIbCTB POCCUHCKHE CyAbH TparKJaHam
Poccuu HUYEro MpeJIoKUTh He MOTYT M ITOCHUIAIOT TyZla, HE 3HAIOT Ky/la, TO €CTh B TOT BU/I
CYZIOIIPOU3BOJICTBA, I/l HET MOJJIe:KAININX IMPUMEHEHUI0 HOPM JAeHCTBYIOIIETO
3aKOHO/JATEeJbCTBA, KOTOPHIE€ MOKHO ObLIO ObI IPUMEHUTH HA MpaKTUKe. [IpakTuka
STHX W3JIEBATEJILCTB JOCTATOUHO TOJIHO OOBbsSICHEHA B IJIaBe O OecuesloBeYHOM OOpalleHuH
(3aaB.N93040BbecuenO6bparm2: https://goo.gl/kusD7d). IIpu sTom 06UTBCA pacCMOTpeHHA
9THX COTEH OOpallleHWHd W OTIHCOK IPAKTHYECKH HEBO3MOXKHO, IIOCKOJIBKY W3 3TOH
IEepenucKu cJjaeayer: KTO M Kak NpUHHUMaJ ydyactue B daabcudpukanum
YrOJIOBHOTO /€jla MU KOro HeOOXOAUMO TIIPUBJIEKATh K COOTBETCTBYIOIEH
OTBETCTBEHHOCTH. 1 M03TOMY C IIe/IbI0 HE3aKOHHOTO OCBOOOIK/IEHUSI OT OTBETCTBEHHOCTHU
sutl (etr. 300 YK P®), KkoTOpbIe JIMIITWIN CTOPOHY 3allUTHI IIPaBa Ha obskajsioBaHue (CT. 33, 4. 2
cT. 46 KoHcruryniuu P®, 1. 14 4. 4 cT. 47 YIIK P®), To ecTh MOCOOHUKOB (habcuUKaAIINT
YyTOJIOBHOTO fieyia (4. 5 cT. 33, 4. 3 cT. 303 YK P®), cTopoHe 3amuThl Tak M HE yAaJIOCh
JIOOUTBCS TIPUOOIIEHUsT K MaTeprajiaM YrOJIOBHOTO JieJla BCEX HAJI30PHBIX ITPOU3BOCTB IS
UX IIPOBEPKU U OIIEHKM.

Bo-BTOpBIX, B POCcuM MOTHOCTBIO OTMEHEH HHCTUTYT OTBOJIOB, IIOCKOJIbKY 3asBJIE€HHbBIE
OTBOZBI JTMOO BOOOIIE HE paccMaTPUBAIOT, INOO B BBIHOCUMBIX pelleHUsAX GanbcuUIUpyoT
noBozbl JKepTB M BO BCeX CJIy4dasiX BBHIHOCHUMBbIE pellleHUs 00KajioBaThb HEBO3MOXKHO B
BBIIIECTOAIME WHCTAHIIUU, IOCKOJIBKY B BBIIIECTOALIMX HUHCTAHIMAX HEB03MO}CHO
JIOOUTHCA PACCMOTPEHHUs JOBOAOB IO cymiecTBy. IIpum 3ToM co3gaHa NpaKTHKA,
KOT/la HEeBO3MOXKHO 00UTbCS MPUHATHUA U HANpaBieHUs Kajlob Ha OTKasbl B
YAOBJIETBOPEHUH OTBOJOB HEIOCPEJCTBEHHO IIocjae UX BblHeceHUA. CaMM BBIHOCHMbIE
pelieHusa OTKPOBEHHO IIPEeCTYIIHbI U B HHX He YKa3blBaercd IOpAAOK
oG:xanoBaHuAa. CaMm (akT TOro, 4TO OTBOABI PACCMATPUBAIOT JIMIIA, KOMYy OHU 3asBJIEHBI,
JleJlaeT 3TH  OTBOABI HEBO3MOXKHBIMHM HW3HAYaJbHO. B ane/UIAIMOHHBIX WHCTAHIUAX
HEBO3MO:KHO JIOOUTHCS BBIHECEHUS PelIeHUH 10 3asBJIEHHBIM OTBOJIAM C MOTHBHPOBOYHOU
YacThIO U /IJI BbIHECEHUS PellleHUH Cy/IbsAM JJ0CTaTOYHO MHOI/IA 2 -3 CeKyH/, YTO HU B KaKue
BOpoTa yike He Je3eT. B Poccuun HEBO3MOKHO 0OOUTHCA UCIOJNHEHHSA HE TOJIBKO
[TocranoBieHusA OT 09.01.18 T. mo Aeny «PeBriok mpotuB P®», rme ObLIa ycTaHOBJIEHA
HEeJIOIIyCTUMOCTb PAacCMOTPEHHUS OTBO/A CaMHUM CyAbel, KOTOpOMY OTBOJ, 3asBJIeH, HO U
ITocraHoByeHuss OT 15.01.15 T. 1o Aeny «ManaOepr u napyrue npotuB P®», rme ObLia
YCTAHOBJIEHA HEJIOMYCTUMOCTh HApYIIEHUs IPHHIUIA IyOJHMYHOCTH, KOTZA OIJIaliajach
TOJIBKO PE30JIIOTUBHAA YacTh, YTO IO 3aABJEHHBIM OTBOJAM B aleJUIANMOHHONM MHCTaHIUU
ABysgerca HopMou. To ecTh Beex cyzel B Poccuu, paccMaTpUBAIONIUX Jlejla B alesUIANNH,
HeoOX0/IUMO B 0€3yCJIOBHOM NOPAAKE IPUBJIEYb K YTOJIOBHONM OTBETCTBEHHOCTH IIO CT. 315
YK P® 3a 310ctHOe HeucnosHeHue [locranosnenus ECITY ot 15.01.15 T. 1o jeiny «MagH6epr
U Zipyrue nNpoTtus PO».

B-TpeTpux, IMOCKOJBKY [JOOUTHCS PACCMOTPEHUS OTBOZOB IIO CYIIECTBY IIPAKTUYECKU
HEBO3MOJKHO, TO ecTh JKepTBBl IIOJBEPralOTCA SBHBIM IICHXOJIOTHUECKUM IIBITKAM,
OecyesIOBEUHOMY U YHIDKAIOIIEMY JIOCTOMHCTBO OOpAIlEHWI0 U IO 3asBJIEHHSAM O
COBEpIIEHHBIX CYAbSMH U IIPOKYPOPAMH IPECTYIUIEHUAX IMPOBEPKA HE IPOBOAUTCS, TO €CTh
nobutbess mpusHaHUA JKepTBaM HX MOTEPIEBIIMMU — HE peajbHO, MMO3TOMYy B Poccum
pacrortaHbl Bce mpaBa KepTB, KOTOpble 00YCJIOBJIEHBI CAMHM CTaTycOM morepreBmiux. Ho
IIOCKOJIBKY peub BCe-TaKu HUAeT 00 OTBOAAaX, I03TOMY HapylieHue mpaBa JKepTB Ha
paccMOTpeHUE UX JIeJI Cy/IaMU, K IOJCY/THOCTH KOTOPBIX JieJla OTHECEHBI 3aKOHOM, TO €CTh
CyAaMH U Cy[AbsIMH, He NO/JIeKAllUMHU OTBOJAM — sBJisAeTcA a0OCOJIOTHON HOPMOM.
EcrecTBEHHO, YTO IIPU TAKUX YCJIOBUSX O COCTA3aTEIHPHOCTH U PABHOIIPABUU CTOPOH HE MOKET
ObiTh U peun. Ilosromy OacHsi «Bonk u srHeHok» (https://deti-online.com/basni/basni-
krylova/volk-i-jagnenok/) siBisieTcsi MpakTUYECKUM BOILIOIIEHUEM POCCUKCKOTO ITPABOCY/IHS,
XOTA  «... OTCYTCTBHE OECHPHUCTPACTHOCTU CyAbH JOJIKHO IPOSIBJISATHCA B OTPAaHUYEHUH
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MPOIIECCYa/IbHBIX IIPAB CTOPOHBI, HEHAJJIelKalleM cOOpe /O0Ka3aTeIbCTB WM BbIHECEHUU
HeCIIPpaBeIJINBOTO MPHUToBOpa...» (§ 169 ITocraHoBaeHUS OT 12.04.18 T. 1o Aeny «Chim and
Przywieczerski nmpotus Ilosbmu»). [Ipu 3TOM, 3710ynOTpebsieHHEe MPAaBOM Ha OTIIPABJIEHHE
npaBocyausi (CT. 5, 4. 1 cT. 14 Ilakra, m. 1 cT. 6, cT. 17 KoHBeHIUM, 4. 3 CT. 17, 4. 1 CT. 46
Koncrutynimu P®) sBisercst curyanus, KOrjaa pelleHrue «ObLIO CO3HATEIbHO OCHOBAaHO Ha
HesocToBepHBIX daktax (...)» (§ 188 Tam :xke). Takke 3oymoTpebsieHHMEM NpPaBOM Ha
OTIIpaBJIEHHE TPaBOCY/IHs SABJISETCA JIIOOOE TOBEAEHUE CyAbH, <«KOTOPOE SBHO
IIPOTHUBOPEYUT IEJIU IIPABA ..., KAK 9TO IPEAYCMOTPeHO B KOHBEHITUH B KOTOPOE MPEMATCTBYET
HapyiexkameMmy — yHKOnuoHupoBanuwio  Cyma  wiId  HajJjIeXkalleMy  IIPOBEJIEHUIO
pa3bupaTesIbCTBa, MOKET PACCMATPUBATHCA KaK 3JIOYIIOTPeOIEHUE TPaBoM ... (...)» (§ 189 Tam
XxKe).

3. Hopwmel MaTepuansHOTO Mpasa, nojsiexaliie NpuMeHEHHUIO.

Cortacio Cpojy IIpMHITUIIOB 3alUThl BCEX JIUIl, MOABEPTaeMbIX 33 €PIKAHUI0, CIOBO
"apect" oO3HauvaeT aKT 3aj/lepKaHUA JIMIA 110 ITO/IO3PEHHI0 B COBEPIIEHUHW KaKOTro-aubo
MIpaBOHAPYIIEHUS WM TI0 PENIeHUI0 KaKoro-ymbo opraHa (m. «a»); caoBa '"3azeprKaHHOe
ure" 03HAYaloT JIF000e JIUIO, JIUIIIEHHOE JIMYHON CBOOO/IbI HE B Pe3yJsibTaTe OCYKIAEHUS 3a
COBepIIIeHHEe ITpaBOHAPYyIIeHUs (1. «0»).

«ITox TepmuHOM "apect (3azmep:kaHue)' 3/1ech IIOHHMAaeTcsA JiI0Ooe (U3HMIECKOe
3aJiepKaHue JINIa, ¢ KOTOPOT0 HAYHHAETCA JIHIIEHHE CBOOOJBI, a I10J] TEPMHHOM
"comeprkaHUe TOJ CTpakel' ITOHHUMAeETCS JIMIIEHHEe CBOOOJbI ¢ MOMEHTA IMEePBHYHOTIO
(pUBUIECKOro 3aJep:KaHUA U BILIOTHh 0 OCBOOO:KAeHHUA (...). ApecT mo CMBICITY
craTh 9 He 00d3aTeJbHO IpeanoJaraer OoOQUIUAIbHBINA apecT, KakKk OH
oIpeaesIAeTCs COIJIACHO BHYTPEHHEMY 3aKOHOAATEIbCTBY (...). Korzma uemoBeky, yxe
HAXO/ANEMYCS B 3aK/JIIOUEHHH, Ha3HA4YaeTcss Mepa B BHE JOIOJHUTETBHOTO JIHIIEHUs
cBOOO/IbI, HATIPUMED ITOMEIIEHUE 0] CTPAKy B CBSA3H C KAKHUM-JIHU0O JPYTMM YTOJIOBHBIM
O0OBHHEHHUSM, HAYAJIO TAKOTO JIMIIEHHA CBOOOABI TAKIKE MPEACTABJISIET CO00I apecT
(...)» (m. 13 3ameuanuii obiero nmopsika Komurera mo nmpasam yesoBeka NO 35).

To, 4YTO coIIacHO HAIIMOHAJIBHOMY B3aKOHOJIATEJIbCTBY COAEP:KaAaHUE IIOJ| CTpaKeu
SIBJISIETCS apecTOM, IOATBEPIKJAeT TaKas Mepa IpecedeHUs] KaK OrpaHUYeHue CBOOOJbI B
BHJIE «JOMalltHero apecra» (cratbs 107 YIIK P®). Takke v 3aueT CPOKOB COZEPIKAHUSA IO/
CTpaXked B TEPHUOJ J0Cy/IeOHOTO U CyAeOHOTO IPOU3BOJACTBA B CPOKU JIUIIEHUs CBOOOBI
(gactp 3 craThu 72 YK PO, 4. 10 cT. 109 YIIK P®) cBUAETETHCTBYIOT O TOM, YTO MPUMEHSIETCS
HaKa3aHHUe yKe 10 BBIHECEHUS IIPUTOBOPA.

CorsacHo craTthe 44 YK P® BugaMu HaKka3aHUI sIBJISIOTCS

3")IpUHyAUTEIbHBIE PaboTHI (cT. 53! YK PO);
u) apecr (cT. 54 YK P®);
JI) JIUIIIeHre CBOOO/TbI Ha OIIpe/ieJIeHHBIN CpoK (cT. 56 YK P®);

Yactp 1 crarbu 318 YK PO npenycmarpuBaeT BU/bI HAKa3aHUH B BUJIE:

«1mTpada B pazMepe /10 ABYXCOT ThICAY pyOsien

1700

B pa3Mepe 3apabOTHOU IJIaThI

wiu

HWHOTO JIOXOZIa OCY>KJIEHHOTO 32 IEPHO/T 10 BOCEMHA/IATH MECSIIEB,
60 TPUHYIUTEIbHbIEe PAOOTHI HA CPOK /10 IATH JIET,

J00 apecT Ha CPOK /10 HIECTU MeCAIEB,

JIN0O0 JIUIIEHUEe CBOOOABI HA CPOK J0 IATH JIET.

Cornacio Pexomenmanum NO Rec (2006)13 rocymapcTBaM-wieHaM O HIPUMeHEHUHN
COJIep?KaHusA IO/T CTPakei, 00 YCJIOBUAX, B KOTOPHIX OHO /IOJIPKHO OCYIIECTBJIATHCA, U O Mepax
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110 TpEeAYIPEXRAEHNI0 HACWIHNsA, KoTopas Obuia mpuHATa Komwurerom mMuHHCTpoB CoBera
EBpomibl 29.09.06 T.:

I1. [Ipumenenue coaepxkanus o crpaxeir OcHOBaHUSA

6. Conep:xanue moj cTpakeil JOHKHO B OCHOBHOM MPUMEHSTHCS TOJBKO B OTHOIICHHUH JIHII,
M0JI03PEBAEMBIX B COBEPIIICHUHU NPECTYIUICHHH, HAKA3yeMbIX JIMIIIEHUEM CBOOO/IbI.

ITockonbky 4. 1 cT. 318 YK P® mpemycmatpuBaeT u BHUABI HaKa3aHUN Oe3 JIMIIIEHUA
cBO0ObI, TO moMelneHne boxoHoBa A.B. 1oz cTpaxy A0 BBIHECEHUS ITPUTOBOPA IIPUBEJIO K
HapYIIEeHUIO0 IPUHIMIIA IPe3yMIIIIUN HEBUHOBHOCTH, a cofiepkaHue ero /[O mpuroBopa mnop,
cTpaxkell G0oJiee 6 MecAIlleB ellle pa3 HapYIINIO INPUHIIUI IPe3yMIINH HEBUHOBHOCTH.

OO6mue mpuHIHTHL 3.

...3.[1.] C Touku 3peHust IPE3yMITIITH HEBUHOBHOCTH U CBOOO/IBI INYHOCTH COJIePKAHUE MO/
cTpaeil 1M0J03pEBAEMOT0 B COBEPIIEHUH MPECTYIUIEHUS J0JAKHO ObITH HEe HOPMOIi, a
HCKJIIOYEeHUEM.

[2.] B 3akoHe He MO0JIKHO OBITH 3aKpeIUieHO TpeOOBaHHME O TOM, YTO IOI03PEBACMBIN B
COBEPIICHUH TPECTYIUICHUs (WM OTAC/IbHBIC KATETOPUHM TaKUX JIMI]) JOJIKHBI
COJIEPXKAThCSA MOJ] CTPAXKEH.

[3.] B otnenbHbIX ciaydasx cofepikaHue MOJA CTPaskell J0JKHO NMPUMEHATHCH TOJLKO 10
HeO00X0IMMOCTH U B Ka4yecTBe KpaiiHeidl Mepbl, 0HO He 00/1)CHO NPUMEHAMbCA 8
KapamenbHblX Uensx.

9. [1] OmpeneneHne CTEMEHH OIMACHOCTH JOJDKHO OCHOBBIBATHCS Ha OOCTOSITEIBCTBAX
KaXXJIOTO JIeJIa, HO 0c000€ BHUMAHUE CICAYET YIASIATh CISAYIOmUM (GaKkTopam:

a) XapakTepy U TSHKECTH BMEHSEMOTO MPECTYIUICHUS;

b) Buay Haka3aHusA, KOTOPBI MOKeT ObITh HA3HAYEH B CJIy4Yae OCYKICHH;

C) BO3pacTy, COCTOSHHIO 3J0POBbS, OCOOCHHOCTSIM JIMYHOCTH, OOCTOSITEILCTBAM,
MPEAIMICCTBOBABIIUM  COBEPIICHHUIO  NPECTYIUICHHWS, JIMYHBIM W COIIMAIBHBIM
00CTOATENLCTBAM JKH3HH JIMIA U, B YACTHOCTH, €I0 COLUAILHBIM CBA3SM;

d) mnoBegeHHI0 Yel0BeKa, 0COOEHHO TO, KAK OH BBIMOJHHJI 00S3aHHOCTH, KOTOpPbIE
MOTIJIH ObITh BO3J105KEHbI HA HET0 B X0/1€ NMpeBAPUTEIbHOI0 PaccaeI0BAHMS.

22. [2.] B a060M ciiyyae ero mpoOAOJLKHTEILHOCTHL He J0JIKHA MPEBHINIATL WJIH He
COOTBETCTBOBATH CPOKY HAKa3aHWs, KOTOPbIii MOXKeT OBbITh Ha3HAYeH 3a
COBepIIEeHHOE MPeCTyIJIeHHE.

[3.] Hu B koeMm ciryuae cojepkaHue O] CTpaXel He 0JDKHO HapyIIaTh MPaBoO YeI0BeKa Ha
cyneOHOe pa30upaTesIbCTBO B YCTAHOBJIEHHBIE CPOKH.

OGocHOBaHUE HAPYIIEHUMH.

Bo-nepBhIX, Ipu pelieHNH Bolpoca O JuileHuu BoxoHoBa A.B. cBoGOAbI M JIMYHOU
HEIIPUKOCHOBEHHOCTH IOJIHOCTHI0 OTPULAJIACHh MPEe3yMIIUsA HEBHUHOBHOCTH,
IIOCKOJIBKY OHa NPAMO CBA3aHA C OOOCHOBAaHHBIM IOJAO3PEHHEM U BOIPOC 00
O0OCHOBAaHHOM NOJAO3PEHHUHN HE paccMarpMBaICA HHUKOIJA, XOTA 3TO ObLIO
00s3aTeJIbHBIM, UTO JIOCTATOYHO ITOAPOOHO OBUIO pa3bsicHEHO 19.04.2018 1. ECITY B §§ 48
— 53 IlocranoBienus no aeny «Mammaziu npoTuB Aszepbaiikana». CucremMaTudyeckoe
sumeHue boxoHoBa A.B. cBOOOJBI M JIUYHOUM HENPUKOCHOBEHHOCTU 0€3 paccMOTpeHUsA
BOImpoca 00 OOOCHOBAHHOM NIOJAO3PEHHUU, TO €CThb C HapylIeHHWeM IpUHIIUNA
IPE3YMIIIUN  HEBUHOBHOCTH, /JAOKA3bIBA€T HAJIWYMEe CHCTEMHOU MPOGJIEeMBI,
MIO3BOJIAIOIIEN 3TOT BUJL HAKA3aHUA NPUMEHATh He KaK UCKJIIOUYeHUe, a Kak mpaBuio. To
ecTb B Poccuu oTpunjanue nmpe3yMHnIiuyi HEBUHOBHOCTHU fABJIAETCA a0COIIOTHBIM
IMpaBUJIOM, YTO AOKA3bIBAIOT @Ce pellleHus 110 Jeay boxonosa A.B.
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Bo-BTOpPBIX, TaK KakK COZepKaHHE II0J] CTPaKEeH, TO €CTh apecT ¢ 0ecueI0BEYHbIMHU
YCJIOBUSAMU COAEP:KAaHUA, n3dupasics Ay neiu jguineHus boxoHoBa A.B. Bo3MOXKHOCTU
3aIUIIATECA B YCTAHOBJIEHHOM  3aKOHOM  mopsake u  (PHUKCHUpPOBaTh  Bce
IPaBOOTHONIEHUA IOCPEACTBOM BHAE€0 HU/WJIHA ayAHO3AIMMCH, IT03TOMY 3TOT BHJY
HaAKa3aHUA K HeMy ObLI IPpUMEHEH € KapaTeJbHbIMH IeJAMH. To ecThb ¢ IeIsIMHu
CJIOMUTh €ro BOJII0O K MOPaJbHOMY COIPOTHUBJIEHHIO II0 OTHOIIEHHIO HE TOJBKO K
ocyiectBisieMoMy [Ipou3BoJty, HO I COBEPIIIa€MbIM MMPECTYIJIEHUAM W BOCIIPEISTCTBOBATH B
OCyIIecTB/IeHUN (QYHKIHH peabHOTrOo mpapo3amuTHUKa (cT. 18 KouBenmuwm, §§ 80 — 105
[TocraHOBIEHUS OT 19.04.2018 T. 10 Aeny «MamMaziu IpoTUB AzepOai KaHa», YaCTUIHO
HecoBnajarllee MHeHne cyapu XeneHsl Kemnep Ha IlocraHoieHue OT 13.12.16 T. mO Jeny
«Kacnapos u sipyrue npotus P® (N22)»).

B-tperpux, mpu sumeHun BoxoHoBa A.B. cBOOONBI U JIMYHON HENPUKOCHOBEHHOCTHU
HUKOT/IA He YUYUTHIBAINCH aJbTEPHATUBHbBIE BHU/IBI HAKa3aHUA IO OTHOIIEHUIO K JIUIIEHHIO
cBoboasl. To, uto BoxoHOBY A.B. Oy/Z1eT MPHUCYKAEHO JINIIEHNE CBOOOABI, eMy OBLIO OOBABIEHO
elle O HAIpaBjeHUA Jena B cyZ. Toiabko Torma eMmy obelajii BBIIYCTUTh C YYETOM
OTCHKEHHOT'O IIPU YCJIOBUH CAMOOT0OBOPa, Uero J00UBaJINCh HaBA3aHHBIE aIBOKATHI.

B-uerBepThIX, Ipu JumeHHd BoxoHoBa A.B. cBOOOABI M JIMYHOW HENMPUKOCHOBEHHOCTHU
HUMKOTIJA He YYUTHIBAJIOCH €T0 MOBeJIeHNE 3aKOHOMOIYIITHOTO TPaXK/IaHNHA, HE CKJIOHHOTO
K NPUMEHEHUI0 HAaCWIHUA, [IeHCTBYIOIeMY HCKJIIOUUTEIbHO B paMKax 3aKOHA U
OCYLIECTBJIAKINIEIO0 PeaJbHYI0 IIDABO3AILIUTHYIO [IeATEJbHOCTb, HalPaBJIEHHYI0 Ha
yCTaHOBJIEHHE IIPABOBOIO rOCYyAapCcTBa, TO €CThb JUIA 11eJI1 COOTBEeTCTBUA IIPUHIUIIA Y. 1
cT. 1 Korcrutynuu P® u cymecTByioiell IpakTUKH.

B-nateix, mpu Jsumennu boxoHoBa A.B. cBOOOABI M JIMYHOH HENPHUKOCHOBEHHOCTHU
HUKOI/IA HE PACCMATPUBAJICS BOMPOC 00 YCJIOBHUSX €ro CoAep:KaHufA, KOTOpbIe U
ao:kHbl auddepeHpoBaTh U30HMpaeMbIil BUJA HakazaHua. To ecTh Bcerga
IUHUYHO Hapylmiauch mpebosaHusn cr. 15 Ilakra, cr. 7 KOHBeHIHH, KOTOpBIE
MIPEABSBIIAIOT TpeOOBaHME K KaUueCTBY 3aKOHA U MpeACKa3yeMOCTH HakazaHus, yto ECITY
JIOCTAaTOYHO TIOJIpOOHO OBLIO PACCMOTPEHO W Pa3bsICHEHO, HAlpuMep, 27.01.2015 T. B
ITocranoBnenuu no geny «Poxiena mporuB Yemnickoi PecnyOoimku». To ecth HUKOTrAa He
paccMaTpuBaJicsl BOIIPOC O TOM, UYTO MPOAOIZKHUTETHbHOCTh COAEPKAHUS IO CTPpasken
He JOJ/I’KHA NPEBBINIaTh WIH HE COOTBETCTBOBATh CPOKY HaKa3aHUA, KOTOPBIN
MO2KeT OBbITh Ha3HAUEeH 3a COBepIIeHHOe IpecryivieHue. To ecTh Bceerga
MIPEJIOCTABIS/INCh AOKA3aTeJIbCTBA TOTO, YTO POCCUMCKHUE MPABONPHUMEHUTENN 3/410CMHO
He ucnoaHaau [locranosnenue ECITY ot 27.01.2015 T. 110 Aeny «PoxyieHa npotus Yernickoi
Pecriybmuku» u  aHajoruuHble 7o0BoAbl  KoHctmTyrmonHoro Cyma P® mo Bompocy
peAcKa3yeMOCTH MO/JIeXKalllero MPUMEHEHUIO 3aKOHO/1aTeIbCTBA, BEIpAyKeHHbIE, HAITPUMED,
B ab3arie 1 11. 3 MoT. yacTtu [locraHoBiienusa NQ 14-I1 oT 13.05.14 T.

Takke, Opu paspellleHUHd KJIIOUEBOIO BOIpPOCAa O BUAAX HAKa3aHUS, CBA3AHHBIX C
JIMIIIEHHEM  CBOOOJABI, HEOOXOJIMMO HWMeTh BBHJly OCHOBOIIOJIArarolue J0BOJbI
Koncruryumonsoro Cyaa P®, koTopble 103BOJIAIOT TOYHO YCTAHOBUTH CTATYC YYACTHUKOB
MOJJIEXKAIUX  Pa3pelleHrio IPAaBOOTHOIIEHHUH: «... oO0OecIeYeHHe TapaHTHUPYeMbIX
Koucrurynueii P® mpaB u cB0OOOZ B YTrOJIOBHOM CYAOIIPOU3BOJICTBE OOYCJIOBJIEHO HE
(dopMasibHBIM NOpPU3HAHWEM JIAIA Te€M HWJW UWHBIM YYaCTHHKOM HPOU3BOJACTBA IIO
VIOJIOBHOMY [ieJly, a HaJUu4YUeM OIpeleJeHHBIX CYWHOCMHbIX NPUu3HakKos,
xapaxkmepusyrwux iakmuueckoe noagiceHue 3Toro Juna Kak Hy:KJamlnerocs
B o0ecneueHuu coomeemcemsyrouwie2o npasa (ab3am 4 n. 3 Mot. yactu [TocraHoBIeHUs
KC P® No 32-IT or 23.11.17 TI.)... YUYUTBHIBasA, UTO CTATyC YYACTHHUKOB YTOJJOBHOTO
CyAOIIPOU3BOJICTBA OIpeJe/seTc He TOJbKO OTpPAacjieBBIMU HOPMaMM, HO H#
TtpedoBanuaMu Koncrurymuu PO (crates 45; craThs 46, 4acTH 1 U 2; CTaThs 48, 4acTh 2;
CTaThsl 49; CTaThsl 50, YaCTh 3; CTaThsA 52 W [ApP.), HX MPOIECCYAJTbHOE II0JIOKEHUE,
HANoO/HAemMoe B TOM YHCIE€ KOHCMUMYUUOHHO-NPABOBLIM codepilcaHuem, He
HCKJTIOYAET /IOCTyNa K KOHKPETHBIM CBeZIeHUAM...» (ab3ar 3 m. 6 Tam xe). PakTom sBIIsAeTCSA
TO, 4TO boxoHOB A.B. Haxoawsca W HAXOAWUTCA B YCJIOBUAX, TOPasfio XyAIIUX HE TOJIBKO
KOJIOHWH-IIOCEJIEHUsl, HO W YCJIOBHU apecTa. A 3TO 3HAYWUT, YTO OH OTOBIBAET TPETHH
npeodeabHblil CPOK HAKa3aHUs, UYTO 3ampeleHo cr. 15 Ilakra, cr. 7 KouBeHnuu, 4. 1 CT. 50
Koncrurynuu PO.
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3.2 Cratbsa 43 YK PO®. Ilonsarue u 1ienu Haka3aHUsI.

1. Hakazanue ecTp Mepa rocy/IapCTBEHHOTO IIPUHYK/|eHUsA, Ha3Hauaemas 110 IPUroBopy cyza.
HaxkazaHue npumMeHseTcs K JUIly, HPU3HAHHOMY BUHOBHBIM B COBEPIIIEHUH IIPECTYILJIEHNU ],
U 3aKIo4yaeTcsai B npedycMompeHMulx Hacmoswum Kodexcom mmeHUN Wi
OorpaHUYeHUM IIPaB U CBOOO/ 3TOTO0 JINIA.

2. HakazaHue mpumeHsieTcsi B IeJIAX BOCCTAHOBJIEHUS COIMAJIBHOU CIIPABEJJIMBOCTH, A
TaK)Ke B IeJAX HCIPABJIEHUA OCYKJAEHHOTO W MNpeAyNpeXJeHUs COBepIIEHUsA HOBBIX
IIpecTyIJIeHNH.

OGocHOBaHVIE HAPYIIEHU.

Bo-mepBBIX, Mepa TOCYZAapCTBEHHOTO TPUHYXIEHWS B BHUJE JIUIIEHUS CBOOOABI U
OTpaHUYEHUS IIPaB B YCJIOBUAX apecTa, KOTOPBIM COOTBETCTBYET COJiep:KaHue IO/ CTPakel Ha
CTaAUM [0 BBIHECEHUS IMPUTOBOPA, COOTBETCTBYeT IIO CBOMM OrpPaHUYEHUAM
HaKa3aHWIO 32 YrOJOBHOE IIPECTYIUIEHUe, YTO cjaeayeT u3 cMmbicaa cT. 72 YK PO, kxoropasa
MIPsAMO MPeIyCMaTPUBAET 3a4YET CPOKOB HAKA3AHUA.

Bo-BTOpBIX, HakazaHue B Poccuu npuMeHseTcs He JUJIA eI BOCCTAHOBJIEHUS COIMAIbHOMN
CIIPaBEJJINBOCTH, a TaKKe HCIPABJIEHUS OCYKAEHHOTO M IpeAyNpeXeHUs COBepIIEeHU
HOBBIX IIPECTYIUIEHUU, a JJIs IeJTU UCTPeOJIeHHsI HEYTOAHBIX CYIIEeCTBYIOIIEMY PEXKUMY U
BHYIIIEHHUIO UM CTpaxa U OECIIOMOIITHOCTH TePE]T OCYIIECTBIISIONMMCS ITPOU3BOIOM BJIACTH.

B-Tperpux, HakazaHwme B Poccunm u caMo JIHIIeHWE CBOOOJBI TPHUMEHsETCS He B
npexycmorpenHoM YITK P® nopsizike, a Boripeku emy. To ectb rpu jiuiiieHuu KepTB ¢cBOOOABI
U JINYHOW HENPUKOCHOBEHHOCTH HE YUYHUTBIBAETCA HU 0O0CHOBAHHOE II0JI03PEHUE, HU CaM
BHJ, BO3MOXKHOIO HaKa3aHWA, HU IMOJJIeKalyde IIpOBEepKe U OIleHKe J0Ka3aTesbCTBA.
JoxkxazareabcTBa B Poccuu He HMMeEIOT BOOOIEe HHUKAKOro 3HaueHusa (§ 72
ITocranoBieHus oT 02.02.17 T. 0 Aeny «HaBambHbI mpotuB P®»). B pesysbraTe Takoi
npaktuku ECITY Teneph cTajsl BHIHOCUTh OIITOBBIE PElleHUsA O MPUCYKAEHUN KOMIIeHCalluu
3a cucreMHoe HapymieHue (§§ 151 - 153 IlocraHoByieHHA OT 12.10.17 T. IO Jieny «Bypmmud
(Burmych) u apyrue nmpotuB YkpauHbl») cT. 5 KoHBeHIIHH, cO3/aBast TaKylO K€ CHCTEMHYIO
nmpobseMy, Kak U Ha YKpauHe, YTO 00BsCHEHO B AaHHOM IlocTaHoBieHuu. B cBA3u ¢ uem
ECIIY He ocTraerca HMYEro MHOrO, Kak IIPUHUMATh aHAJIOTMYHbIE DeIlleHHsA, HO yKe B
otHonrenuu Poccuu o semy BoxoHoBa A.B., x0oTa oH 6bL1 6IM30K K 3TOMY 20.03.2018 T. IO
neny «rpaHoB u apyrue npotuB P®», o ueM cBUAETEIHCTBYET YACTHOE MHEHUE Cy/IbU XeJleH
Kestep, a Takke 17.04.2018 1. mo neny «IlykanoB u TopumHCKui npoTuB P®», rae Obuia
noarsep:xkaeHa nozurnusa ECITY, BeickazaHHaA 20.09.2016 T. 1o Aeny «Kapeaun npotus PO»
u ycrmemHo 3abpiTag  Poccuell, KOTOpPOH TIIpoIle  pACOpaBiIATbCA CO  CBOUMHU
3aKOHOIIOCIYIIHBIMU TpakJaHaMu U ceATb be3ymue 1ocpefcTBoM (anbcudukanuu
JI0Ka3aTesIbCTB, KOTOPBIM He JlaeTcs a/leKBaTHas OLleHKa B Cy/ax.

U, B-4ueTBepThIX, HE MPUBA3IBAA HAKA3AHUA K YCAOBUAM COOEPHCAHUA, TO €CTh
Hapyuiasg HNPUHIUN IPONOPIHUOHAJBHOCTH, CaMO 3aKJIIOUeHHe U CcoZiepKaHue II0f
CTpaXKel, TO €eCTh apecThl, CIOCOOGCTBYIOT H€ BOCCTAHOBJIEHUIO COIUAIBHOM
CIIPABEeJJIMBOCTH, HCIIPABJICHUIO OCYKJAEHHOIO U IpeAyIlpeXxJeHus COBepIIeHHs HOBBIX
IIPECTYIVIEHUH, a HAIPOTUB, CHOCOOCTBYIOT YBEJIMYEHHUIO YHCJIA JIUL, C KPUMHUHAIBHBIMU
HaKJIOHHOCTSIMU U IIpeBpalleHui0 Poccuu B KpUMUHAIBHBIN Beprell, 3a110/THEHHBIN JIUITAMU
¢ KPUMUHAALHOIL ncuxoaozueiil. Tor quuavimuii IIpon3BoJI, KOTOPBII IPOIBETAET B
POCCHUICKUX Cy/laX HEOIIPOBEP:KHUMO JOKA3BIBAET, UTO IIepe/i POCCUNHCKUMHU Cy/laMU He CTOUT
I[eJIN TIpeyIpesK/IeHus MpecTyIUIeHU U MpaBOHApYIIeHU!, a TaKKe YBaKeHUs 3aKOHHOCTH.
Ilepen  poccuiickumMu  cyZaMH  CTOUT  OJHA  IeJib:  BHyIIeHUe CTpaxa Iiepef
HEKOHTPOJMpyeMbIM [Ipou3BOJIOM OpraHoB BJacTH, IIOJABJIEHUIO MOPAJIbHOIO U
¢dusmueckoro comporuBsieHuss Iepen beszakonmem u dogedeHusn KeprB g0
0ecnoMowHO20 _ COCINOAHUA  TIOCPEJICTBOM  @blYUEHHOIl __fecnomowHocmu
(https://ru.wikipedia.org/wiki/BelyueHHad GeCIIOMOIIIHOCTh), YTO SABJIAETCI OJHHUM U3
CIIOCO0OB TeHONH/Ia U UCTPEOJIEHUS CBOETr0 COOCTBEHHOTO Hapoaa. U c aTol 3amaueit
POCCUIICKHE CyIbI CIIPABJISIOTCS OYE€HBb XOPOLIO, YeEMY SpUailuiuM JOKA3ATEIHCTBOM
saBaseTcsa neno boxoHoBa A.B., KOTOpHII CHAMT 3a NPECTyIUIEHHE, KOTOPOro He
coBepUIaJI, HO CUJIUT MOTOMY, YTO 3a €ro IpHUBJIeYeHHe K YIOJIOBHOU OTBETCTBEHHOCTU Ha
CKaMbIO MOJICY/IUMBIX HAO OTIIPABUTH JIECATKU «CYAEU», «IIPOKYPOPOB», «CJIeJIOBATEIEH »,
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«TIOJIUIEACKUX» U «aJ[BOKATOB», PACTOITABIIUX 3JJI€EMEHTAPHBIE IIPEACTABJIEHUA O
3aKOHHOCTH.

To ecTb, 10 TEX MOP, IOKA HaKa3aHUE He OyZleT COOTHOCUTHCS C YCJIOBUSMH COZEPKAHUA, 0
TeX TOP OHO OyZleT HOCUTh MCKJIIOUHUTETLHO KapaTeJbHBIN XapaKTep, HEOThEMJIEMON YaCThIO
kotoporo OyayT IIbpITKH, OecueslOBeUHOEe W YHUIKAIoIee JTOCTOMHCTBO OOpallleHHhe, a TaK»Ke
BO3MO’KHOCTh O€3HAaKa3aHHBIX YOHUMCTB, 4TO B Poccum mpakKTHKyeTcCs YykKe
JOCTATOYHO MIUPOKO U UTO OOBSICHEHO, HATpUMep, B § 102 [TocTaHOBIEHHUS OT 22.12.15 T.
no geny «JIpikoBa mpoTuB P®»: «Uto kacaercsa 3agaBiaenud Il., caenanHoro B Boponexxckom
00JIACTHOM cCyJi€e,.. HECMOTPA Ha BO3JIO:KEHHYI0 HAa HUX 00A3AHHOCMb, YIUTHIBAS
PACKpBIThIE 00CTOATEIHCTBA, HOBECTH CYTh 3asBJIEHUA 0 CBEeAEHUA KOMIIETEHTHBIX
opraHos (...), HU BOpoHEXCKHII 00JIACTHOU CyA, HU IPEACTABUTENb IMPOKYypPaTypPhI,
IIPUCYTCTBOBABIIINKA B Cy/eOHOM 3acefaHHH, HUYE20 He NpednpuHsau B JaHHOM
OTHOLIEHHWH... TPOrpeccy B PpaccjaeIOBaHUU OOCTOATEIbCTB KECTOKOTrO
oopamenuna u cmeptu Cepres JIbIkoBa nomewaau He Ge3deiicmeue u HedopescHoe
omHoweHue 3assumenvHuubl u ceudemena II., a, ckopee, ammocdiepa
0e3pazauvua K HacTosAlleMy deay u Odadce nomeopcmed, cyuiecmeosasuias 6
KoMnemeHmMblx op2aHax r. Boponexa». A ecsiu Mbl BO3bMEM BO BHUMAHUE E€IIE,
HanpuMmep, [locTaHoBJIeHNE OT 20.02.2018 T. 110 Aeiy «bonxoeBa npotuB P®», To Aerpaganusd
CJI€ZICTBEHHBIX M HAJI30PDHBIX OPTraHOB, a Takke CyAeOHOUW BjacTH OyzieT OOBsACHEHA
OTHOCHUTEJIHHO II0JIHO B MaJIOM 00BbEME.

3.3 Cratba 54 YK PO. Apecr.

1. ApecT 3aKJII0YaeTCs B COJIEPKAaHUM OCYK/IEHHOTO B YCJIOBUSAX CTPOTOU M3OJISAINU OT
o0IllecTBa M yCTaHABJIMBAETCS Ha CPOK OT OJ[HOTO /IO IIIECTH MecsleB. B ciyyae 3ameHbI
00s13aTeIbHBIX pabOT WJIM UCIIPAaBUTEIHLHBIX PAOOT apecTOM OH MOJKET OBITh Ha3HAUYEeH Ha CPOK
MeHee OJTHOTO MecsIIa.

Cratbio 54 YK P® HeoO6xoqumMo paccMaTpuUBaTh BO B3aUMOCBSI3U CO CT. 69 YTOJIOBHO-
HCIIOJTHUTEJILHOTO KoJiekca PO.

1. Ocy>k/IeHHbIE K apeCTy COAEPIKATCA B YCJIOBUAX CTPOTOH M30JISIIUH. M130ITMPOBAaHHO OT
WHBIX KATerOpHH JIMI], COZEPIKAlUXCSA IIOf CTPa)Ked, W Ppas3AeJbHO pa3MelaloTCs:
OCYy’KJIeHHbIE MY>KUHHBI, OCy’K/IEHHbIE JKEHIIIUHBI, a TAKXKE OCY’K/IEHHbIE, paHee OTObIBaBIIILE
HaKa3aHUe B UCIPABUTEIbHBIX YUPEKAEHUIX U UMEIOIIHE CYAUMOCTb.

(B pen. ®esrepasibHOTO 3aKOHA OT 24.11.2014 N 371-03)

2. Ha ocyXJeHHBIX paCIpOCTPAHSIOTCA YCJIOBHUS COJAEPKAHUA, YCTAaHOBJIEHHbIE
HacroAmuM KojiekcoM Il OCY:KAE€HHBIX K JIMIIEHHWIO CBOOOABI, OTOBIBAIOIIHX
HaKa3aHUEe B YCJIOBHUSAX OOILIEro pe:xuMa B TIOpbMe. OCy)KZIeHHBIM He ITPeI0CTaBIISIOTCS
CBUJIAaHUS, 32 UCKJIFOUEeHUEM CBUJIAHUM C aIBOKATAMU U MHBIMH JIMI]JAMHU, UMEIOIUMHU IIPaBO
Ha OKa3aHHe IOPUJIMYECKON IOMOIU; He pa3pelnaercs IOJydeHUe IOChUIOK, Iepefad u
OaHzepoJIel, 3a UCKJIIOUEHHEM CO/IEPIKAIIUX IIPEIMETHI IIEPBON HEOOXOUMOCTH U OAEKAY IO
ce3oHy. OOmee obOpa3oBaHHe, podeccHOHaIbHOE oOpa3oBaHHe W IIPOPECCHOHATBHOE
oOydeHHe OCYKJIEHHBIX He OCYIIECTBJISIOTCS; IepeIBUKeHne 0e3 KOHBOSI He paspelraercs.
Ocysk/ieHHbIe MMEIOT IPAaBO €KEeMeCSYHO IIPUOOpeTaTh MPOAYKTHl IMUTAHUSA U IPEMETHI
IepBOI HEOOXOAMMOCTU Ha CYyMMY Y€eThIpecTa pyOJIei.

4. OcyXZIeHHbIE TTOJIb3YIOTCS TPABOM €KE€THEBHOU IPOTYJIKU ITPOJIOJI?KUTEIBHOCTHIO He
MeHee OTHOTO Jaca.

5. [Ipy UCKJTFOUUTETBHBIX JIMYHBIX 00CTOSATEIBCTBAX OCY3K/IEHHBIM K apecTy MOYKET ObITh
paspeliieH TejeOHHBINA Pa3roBOp C OJIU3KUMU.

OGocHOBaHVE HAPYIIIEHUI.

Bo-nepBrix, Tak kak boxoHoB A.B. mpoxuBain r. Bosmkck Bosrorpazackoit obsactu U Tam
IIPO:KUBAIOT €r0 pas3JjINuHble POACTBEHHUKH, II03TOMY 3a BCE€ BpEMs €ro apecra OH C
POACTBEHHUKaAMHU HeE Bcrpevdasica. To ecThb OJWH NPU3HAK apecTa Mbl MUMeeM B Jeje
boxonosa A.B.

Bo-BTOpBIX, Tak Kak IpaBOlpuMeHuTenn Jauiinian boxoHoBa A.B. mpasBa Ha NOMOIIb
M30paHHBIX UM 3alUTHUKOB, 3 HABA3AaHHbBIE a/IBOKATHI HE UMEJIN HaMepPEeHUsI ¢ HUM

16



BCTPEUaThCs, [I03TOMY IIpaBa Ha IOPUAUYECKYIO IIOMOINb OH JIMIIEH MOJHOCTBIO. To ecThb
yCJIOBUSA apecTa 0Oosiee 0JIarOMPUATHBI ¢ TOYKHU 3PEHUs ITpaBa HA IPUANYECKYIO TOMOIIb, YeM
¢daxTHueckoe nosioxxenue boxonosa A.B.

B-tperhux, Tak kak y boxoHoBa A.B. HeT HU jeHer, HU OJU3KUX POJICTBEHHHUKOB
O0JIN30CTH, TIOITOMY €MY He CBETAT MOCHUIKU U IePeIavyn U I03TOMY OH BCe BpeMs IMUUIIET,
YTO OH TOJIO/IAET, TAK KaK eCTh Heuero. Takum oOpa3oM, CIIeyOIUN MPU3HAK apecTa MbI
vMeeM B HAJIMYUH.

B-uerBepThIX, Tak Kak boxoHOoBa A.B. simmuian npaBa Ha IOJIb30BaHUE KOMIIBIOTEPOM U
IIpaBOBOY MH(pOPMAIHEH, TO €CTh €My 3allpellleHa PeaIn3aIys [paBa MoJIb30BaHUsA O1araMu
HAyYHOTO IIPOTpecca, 3aIIHUIIAeMOro II. 1 cT. 27 BceoOmel iekapanuy MpaB YesIOBEKA,
O3TOMY OH (haKTUUECKH JIMIIEH MpaBa Ha Kakoe-JIM00 oOpa3oBaHHeE. DTO MOATBEPIK/IAETCS
ellle U TeM, YTO 3aIIUTHUK IO 3aKOHY lBaHoBa I.A., KOTOPOU 3ampPEeTUJIN OCYIIECTBIIATh
CBO€ IIpaBo Ha 3amuTy boxoHoBa A.B., Besa meperoBopsl ¢ yHUBepcuTeToOM «CHHEprus» B
MockBe 1o moBojay obyuenus boxonoBa A.B. Ho apgmuuumcrparmunm CHU30 u WBC npu
MTOCOOHUYECTBE «CyZEeH», «ITPOKYPOPOB» U HABA3aHHBIX C HAPYIIEHUEM 4. 2 cT. 16 YIIK PO, To
ecTb TmocpeAcTBOM IIpou3Bosia aaBOKATOB, BOCHPENATCTBOBAIU boxoHoBy A.B. B
OCYIIIeCTBJIEHUM CBOEro mpaBa. ATO CJEAYIOINN IMPU3HAK apecTa, KOTOPbIM IMPUMEHUM K
BoxoHogy A.B.

B-niaThix, nepeaBu:keHne 0e3 KOHBOSA boxoHOBY A.B. He paspelieHo, a 3TO 3HAYHT, YTO
YCJIOBHUSA apecTa UMeIT MECTO OBITb.

B-mectoix, BoxoHoBy A.B. ObUIH TIepeBe/IeHBI JIEHBTH M OH BOCIOJIB30BAJICS UMHU, UTOO
KYIIUTh IPOAYKTHI MUTAHUSA B UMeIoIeMcs japbke. Ilocie 0fHON TaKkoU MOKYIKU IIPOIyKTOB
MUTAaHUSA OH OTPABWJICA U €r0 PBAJIO C KPOBBIO, MOCJIE YETO OH HECKOJIbKO JIHEU JIeuusics ...
KUIATKOM. TO €CTh yCJIOBUA apecTa MPOCTO OTABIXAIOT B jesie boxoHoBa A.B. u ocobeHHO
MIPaBO HA OKa3aHHe MeJUITMHCKOU TOMOIIY, KOTOPOE ABJISIETCH WIJTIO30PHBIM.

B-cenpMmpix, boxoHOBY A.B. paspelieH ofWH 4ac IIPOTYJIKHM, IIO3TOMY YCJIOBHA apecTra
COOJIIOEHBI.

B-BocbMBIX, 4YTO KacaeTca Tejie(pOHHBIX IIEPETOBOPOB C OJIM3KUMHU, TO JUIS UX
OCyIIleCTBJIEHUS HeT YCJIOBUH, a IIO3TOMY C 3TOU TOUKHU 3peHus boxoHoB A.B. Haxoputes B
YCJIOBUAX Xy:Ke, UeM apecT.

U, B-neBATHIX, BOXOHOB A.B. eliCTBUTEIPHO HE HAXO/AUTCA B YCJIOBUAX CTPOTOU U30JIALNH,
nockoapky B CM30 r. Horuncka jurma, COBepUIMBIINE IIPECTYIJIEHUA IIPU COJEeHCTBUU
aIMUHHICTPALN MOTYT 3aXO/IUTh B JII0ObIe KaMephl U fiesaTh ¢ JKepTBaMu BCE, UTO 3aXOTAT.
ITostomy B 3TOM cMbiczie CM30 r. HorumHcka He COOTBETCTBYeT YCJIOBUAM apecra, a
IpefHA3HAYEHO IS BHYIIEHHUS CTpaxa M 0e3bICXOJTHOCTH TIepeJ] OCYIIeCTBJISIEMbBIM
IIpousBosioM, a Takke NBITOK, HACWINA U U3/1€BaTeJIbCTB, IIOKPbIBAEMBIX IIPOKypaTypamMu U
CyZlaMU.

TakuM 006pa3oM, MOKHO CZ[eJIaTh BBIBOJT O TOM, YTO YC/IOBHA, B KOTOPHIX HAXOAUTCA
BoxoHOB A.B. 3HAYUTEJIBHO XYy:Ke, YeM yCJIOBHUA apecTa.

3.4 Cratbsa 56 YK P®. JlumeHnue cBoO60AbI Ha OIIPeIeIEHHBINA CPOK.

1. JlumeHwe cBOOOABI 3aKJIIOYAETCS B H3OJIAIUNA OCYKIAEHHOTO OT OOINecTBa IIyTeM
HalpaBJIEeHUsIT €ro B KOJIOHUIO-TIOCEJIEHHE, TIOMEIeHUs] B BOCIUTATEJbHYI0 KOJIOHHIO,
JiedebHOe UCIIPABUTEIBHOE YUPEKAEHNE, UCIIPABUTEIPHYI0 KOJIOHHUIO ODOIIETO, CTPOTOTO WU
ocoboro pexxuma b0 B TOpbMy. HakazaHue B BHE JIUIIEHUS CBOOOJBI MOKET OBITh
Ha3HAUYEHO OCYKJIEHHOMY, COBEPIIIUBIIIEMY BIIEPBBIE IIPECTyIUIEHHE HEOOJIBIIION TSXKECTH,
TOJIBKO TIPU HAJUYUU OTATUAIOIINX OOCTOATENBCTB, IIPEAYCMOTPEHHBIX CTaThell 63
Hacrosmero Kojiekca, 3a MCK/IIOUEHUEM MPECTYIUIEHUH, MPEAYCMOTPEHHBIX YaCThIO MEPBOM
CTaThM 228, YacThIO IIEPBOU CTaThU 231 U cTaThel 233 HacrosAIero Kogekca, U TOJIBKO €CTU
COOTBETCTBYWOIIEN cTaTtbeii OcobeHHON dYacTu Hacrosimero Kojekca sumieHne cBOOOABI
MPETyCMOTPEHO KaK €IMHCTBEHHBIA BUJ] HAKA3aHUS.

(B pen. PemepasibHBIX 3aKOHOB OT 09.03.2001 N 25-03, oT 07.12.2011 N 420-93)

OGocHOBaHVIE HAPYIIIEHUH.

Tak kak npuroBopoM boxoHoBy A.B. HasHaueHO HakasaHWE B BHJE KOJOHUU-
MOCeJIEHUs, TI03TOMY HEOOXOAMMO CPAaBHUTH YCJIOBUA OTOBITUSA HAKa3aHUSA C €0 yCJIOBUAMU
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coaepxxanuss B CM30, BC u mncuxuaTpuyecKHX cCTallMOHapax. YCJIOBUSA COAEpKaHUS B
KOJIOHUU-TIOCEJIEHUY IIPONUCAHEI B CT. 129 YTOJIOBHO-UCIIOJTHUTEIBLHOTO Kojlekca PP, ogHako
TaKKe HeOoOXOIUMO pacCMOTPETh YCJIOBUS COAEP:KaHHUSA B TiOpbMe (CT. 131), MOCKOJIBKY
YCJIOBUSI KOJIOHUH-TIOCEJIEHUS He MOTYT OBITh MPUPAaBHEHBI K YCJIOBHUAM COJIEp’KAHUS B
nbITOuHbIX yoioBusax CU30, MBC u ncuxumarpuyeckux cranuoHapoB. Ilpu sTtom MBI
JIOJDKHBL SICHO IIOHMMATh, UYTO YCJIOBUA COZEpKAaHUSA B KOJIOHUM-TIOCEJIEHUH II0 CBOed
MATKOCTHU U YCJIOBUA COAEPIKAHUA B YCIIOBUAX TIOPBMBI IO CBOEU KECTKOCTU — 3TO KpaliHHe
YCJIOBUA COAEPKAHUA B YCGJIOBHAX JIMIIEHUA CBOOOAbI. U ecmn ycaoBus
coaep:xanusa B C1130 u UBC xy:xe, yeM yCJI0BUA COAEPKAHUA B YCIOBUAX TIOPbMBI, TO
JKeptBa HaxomuTCcsa 3a NpeAeSaMH 3THX YCJIOBHH COAEP:KAHUA U ITH YCIOBUSA
coJiep:KaHuA JOJIAKHBI PACCMaTPUBAThCA KaK (PAaKTUUYECKUe.

1. B Ko/10HUAX-TIOCEIEHUAX OTOBIBAIOT HAKA3aHUE B BU/IE JIUIIIEHUS CBOOOIBI:

a) JIUIa, OCY KJIeHHbIe 3a IIPECTYIJIEHHUs], COBEPIIIEHHBIE TI0 HEOCTOPOKHOCTH, Y paHee He
OTOBIBABIIIHE JIUIIIEHUE CBOOO/IBI;

0) JsuIa, BIEpPBbIE OCYKJAEHHBIE 3a COBEPIIEHUE YMBIIUIEHHBIX IIPECTYILIEHUH
HeOOJIBIIION WJIN CPEHEH TSAKECTH;

B) JIUIIA, OCY’K/IEHHbBIE 3a MPECTYIIEHUS, COBEPIIEHHBIE 0 HEOCTOPOXKHOCTH, U PaHee
OTOBIBABIIIHE JIUIIIEHWE CBOOO/IBI;

T) MOJIOKUTEJBHO XapaKTEPHU3YIOIIUeCs OCYKIEHHBbIE, IepeBeieHHblE W3 KOJOHUM
00IIIeT0 M CTPOTOTO PEKHMa B IOPsIKE, IIPEIyCMOTPEHHOM cTaThel 78 HacTosmero Kogekca.

(gacTs 1 B pez. DesiepaibHOTO 3aKOHA OT 29.03.2010 N 36-P3)

n_mn

2. Jluma, ykazaHHbIe B IMyHKTax "a" 1 "0" 4acTu mepBOU HACTOSIIEH CTaThbU, OTOBIBAIOT
JIMIIIEHWE CBOOOJIBI OTZEJIBHO OT JIMI[, YKa3aHHbIX B TyHKTax "B" um "r" uactu mepBou
HACTOSAIIEHN cTaTbu. B KOJIOHUAX-TIOCEIEHUSX OCYKIE€HHBbIE OTOBIBAIOT JIMIIIEHWE CBOOOIBI B
OJTHUX U TeX K€ YCIIOBUSAX.

(gactb 2 B pex. DemepasbHOTO 3aKOHA OT 29.03.2010 N 36-D3)

3. B omHON KOJIOHHMU-TIOCEJIEHUH MOTYT COAEPKAThCA OCYKIAEHHBbIE MYKUYUHBI U

OCy’KJIeHHbIE JKeHITUHbBL. OCy’K/IeHHbIe, COBEPIIUBIIIHE IIPECTYIUIEHUS B COYYaCTUU, OTOBIBAIOT

JINIIIE€HHe CBO6OI[I>I, KaK IIpaBUWJIO, pa3aejbHO.

CraTbha 129. YciaoBua oOTOBIBaHMA JIHIIECHUA CBOﬁOI.lbI B KOJOHMAX-
IIOCEJICHHNAX

1. B KOJIOHUSX-TIOCETIEHUAX OCYKIEHHBIE K JIUIIIEHUIO CBOOO/IBI:

a) comepskaTcs 6e3 OXpaHbl, HO 107, HAZI30POM aJIMUHHUCTPAIIUH KOJIOHUH-TIOCETIEHUS; B
yachl OT IMOABEMa JI0 OTOOSI MOJIB3YIOTCS MPABOM CBOOOIHOTO IEPEJBHKEHHSA B IIpeJieiax
KOJIOHHH-TIOCEJIEHUs; C paspelleHus aJAMUHHCTPAIlUA  KOJIOHHUHU-TIOCEJIEHUS  MOTYT
IepefBUTAaThCsl 0e3 Haji30pa BHE KOJIOHUH-IIOCEJIEHUs, HO B IIpefiejlax MYHHUIIHIIAIBHOTO
o0pa3oBaHUs, HA TEPPUTOPUHM KOTOPOTO PACIOJIOKEHA KOJIOHHUSA-TIOCEJIEHUE, €CJIU 35TO
HeOoOXO/IMMO II0 XapaKTepy BBINOJIHAEMOU UMHU pabOThI JIMOO B CBS3H C OOyUYeHHUEM; MOTYT
HOCHUTD TPKIAHCKYIO OZIEKY; MOTYT UMETh MPHU cebe TeHbI'H U IIeHHBIE BEIH; MOJIb3YIOTCS
JleHbraMu 0e3 OTrpaHWYEeHWHs; IMOJIyYalT IMOChUIKU, Iepefaadd U OaHAEepOJIH; MOTYT UMETh
cBUIaHUs 6e3 OrpaHUYEeHUs UX KOJTUUECTBA;

(B pen. ®esrepasibHOTO 3aKOHA OT 29.03.2010 N 36-03)

0) MPOKMBAIOT, KaK IIPABUJIO, B CIEIHAJIPHO MPeIHA3HAYEHHBIX JIJI HUX OOIIEKUTUSAX.
OcyXKZleHHbIM, He J[JOMYCKAaIIIUM HapyIIeHUHd YCTAaHOBJIEHHOTO IIOPsSZIKa OTObIBaHUA
HaKa3aHHUs U UMEIOIIUM CEMbH, 110 IIOCTAHOBJIEHUIO HAYaJIbHUKA KOJIOHUU-TIOCEJIEHUS MOKET
OBITh paspelleHO MPOKUBAaHUE CO CBOUMH CEMbAMU Ha apeHJI0BAaHHOU WM COOCTBEHHOU
KIJION TIJTOIIAJIM, HAXOJSAIIEHCA B IMpezeax KOJIOHWU-TIOCEJEeHUs WM MYHHUIIUIAIHLHOTO
obpa3oBaHUs, Ha TEPPUTOPHU KOTOPOTO PAaCIOJIOKEHA KOJIOHUS-TIOCEJIEHHUE. YKa3aHHbIE
OCy’KJIeHHbIe 00513aHBI SIBJISATHCS IS PETUCTPAIIUU B KOJIOHUIO-TIOCEJIEHHE JI0 YeThIpeX pas3 B
Mecsn. [lepuoguYHOCTh PETUCTPAIMM YCTAHABJIMBAETCSA IIOCTAHOBJIEHHEM HadabHHUKA
KOJIOHUH-TIOceieHusA. JKWiIble TOMeEIeHUsl, B KOTOPBIX ITPOXKHBAIOT OCYKIEHHBIE, MOTYT
TOCEIATHCA B JII000€ BpeMsI IIPEeJICTABUTEIEM aIMUHUCTPAIIU KOJIOHUU-TIOCEJIEHUST;

(B pen. PemepasbHOTO 3aKOHA OT 29.03.2010 N 36-D3)

B) HUMeEIT JOKYMEHT VCTAaHOBJEHHOrOo o00paslia, yAOCTOBEPAIIIUNA JIMYHOCTD
ocykfeHHoTro. [TacnopT u Apyrve JIMYHbIE TOKYMEHTBI OCYK/IEHHBIX XPAHATCS B UX JIMYHBIX
Jlesiax.

2. OcyXZIeHHbIM 3allpellaeTcs HCIO0JIb30BaTh W XPAaHUThb HA TEPPUTOPUH KOJIOHUH-
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IIoceJIeHuda U Ha O6’beKTaX, I'Zl€ BBIIIOJIHAIOTCA pa6OTbI, IIpeaMeTbl U BEIIECTBa, II€PEYECHDb
KOTOPBIX yCTaHOBJIEH [IpaBriaMu BHYTPEHHETO PACTIOPSA/IKA UCIPABUTETBHBIX YUPEKAECHUH.
(B pen. PemepasibHOTO 3aKOHA OT 29.03.2010 N 36-D3)

3. Tpyn ocy:XIeHHBIX peryJupyercs 3aKOHOJaTeIbcTBOM Poccuiickoit ®Penepanum o
TPyZle, 32 UCKIIOUEHHEM IIPaBWI IIpreMa Ha paboTy, YBOJIbHEHHA ¢ pabOThl U IEpPeBoAa Ha
ZIpyTyio paboty. [lepeBoj oCy»K/IeHHBIX Ha APYTYIO0 paboTy, B TOM YHCJIE B IPYTYI0 MECTHOCTD,
MOJKET OCYIIECTBJIATHCA AAMHUHHUCTPAIEd MPEeANpPHUATHS, Ha KOTOPOM OHH pPaboTaioT, II0
COTJIACOBAHHIO C a]MUHUCTPAIINEN KOJIOHUU-TIOCETIEHH.

4. OcyxmeHHBIM paspelaercsi o0ydaTbCs TO 3a04HON (opMe B 00pa3oBaTETbHBIX
OpraHm3anusAx  BbICIIeEro 00pa3oBaHUS W OPOGECCHOHAIBHBIX  00pa30BaTEIbHBIX
OopraHm3aluaAax, pacilOJIOKEHHDBIX B IIpe/JejiaX MyYHHUITUIIAJIbHOTO O6pa3OBaHI/IH, Ha TEPppUTOPUU
KOTOPOTO PaCIIOJIOKeHa KOJIOHHS-IIOCETIEHHE.

(B pen. PemepasibHBIX 3aKOHOB OT 29.03.2010 N 36-03, oT 02.07.2013 N 185-03)

5. HpI/I IIPpUMEHEHHUN K OCYXXIE€HHBbIM, OT6I)IBaIOIIII/IM JINIIeHu e CBO60,Z[I)I B KOJIOHUAX-
IIOCEJIECHUAX U HE 3aHATHIM O6HI€CTB€HHO II0JIESHBIM TPYZOM, B3bICKAHUA B BH/€ 3alIpEllleHuA
BBIXOZIa 3a Ipe/esbl OOIIEKUTHSI B cBOOOAHOE OT paboThl BpeMs Ha CPOK /10 30 JHEH UM
IIPEZIOCTABJIAETCS MPAaBO Ha €KEIHEBHYIO IIPOTYJIKY MPOAOJIKHUTEILHOCTHI0 HE MEHee ABYX
YacoB.

(gacThb 5 BBefieHa DeiepaIbHBIM 3aKOHOM OT 22.12.2008 N 271-03)

OGocHOBaHUIE HAPYIIIEHUH.

ITo mpuBeZEHHBIM TEKCTAM U H3JIOKEHHOMY BBIIIIE Mbl BHIUM, UTO YCJIOBUSA COAEPIKAHUS
B KOJIOHHH-TIOCEJIEHUH KaK BHU/{Aa HaAKa3aHUSA HECOIIOCTAaBUMO MATKHE 10 CPAaBHEHUIO C TEMHU
yCJIOBUAMHU, B KOTOPBIX BoxoHOB A.B. siniieH ¢BoboAb! ¥ JIMYHON HEITPUKOCHOBEHHOCTH Y2Ke
13 MecaAneB. To ecTh ycjoBUS Ha3HAUEHHOTO HAKAa3aHUSA 10 CPABHEHHUIO C YCJIOBUAMU, B
KoTOpbIX boxoHOB A.B. HaxoUTCSA BTOPOU roj, MO>KHO OTHECTH K YCJIOBHUAM CAHATOPUSA WU
¢demenebenpHOoro Kypopra. Ho boxoHoB A.B. oTOBLI GOJIE€e rojga He B cCaHATOPUM U He HA
KypOPTe, a B YCJIOBUAX CTPOXKAUIIEN U3OJIAINH, IICHXOJIOTMUECKHX IBITOK, 6€CUeIOBETHOTO U
YHIDKAIOIIETO JJOCTOMHCTBO 0OpallleHys U I03TOMY Ha3HaueHHOe HaKa3aHHe He COOTBETCTBYET
II0 CBOUM YCJIOBUSIM OTOBITOMY CPOKY JiuiieHus cBobozsl. To ectb BoxoHOB A.B. peaibHo
OTOBLT 08d MAKCUMAABLHLIX CPOKA _apecma U Tenepb OTOBIBAET TPETHIl CPOK.
Oz1HaKO, MOCKOJIBKY 711 POCCUUCKHUX ITPABOIPHUMEHHUTEIEH YCIOBUSA COJIEPKAHUA HE UMEIOT
BOOOIIe HUKAKOTO 3HAYEeHHUSA U OHU CYUTAIOT, YTO MPABO HA JIUIIEHHE CBOOOABI OHU MOTYT
OCYII[ECTBJIATh IPOU3BOJIBHO, 0e3 ydyeTa (PAKTHUECKOTrO craTryca JUYHOCTH, IIO3TOMY
HeoOXOIMIMO CpaBHUTh YCJIOBUA cofiep:kaHus boxoHoBa A.B. ¢ caMbpIMH >KeCTKUMU
TIODEMHBIMH YCJIOBUSIMHU /ISl JIMIIEHUS CBOOOJIBI, IPEAYCMOTPEHHBIMU CT. 131 YTOJIOBHO-
HICIIOJTHUTEIFHOTO KO/IEKCA U COTIOCTAaBUMBIMU C YCJIOBUAMU apecta (4. 2 cT. 69 YUK PD):

CraTbha 131. YciaoBua oTOBIBAHUA JTHIIEHUA CBOﬁO).IbI B TIOpbMax

1. OcyX/IeHHbIEe K JIUIIEHUIO CBOOOJIBI COJIEPIKATCS B TIOPbMAax B 3allMPAaeMbIX OOIIUX
kaMepax. B HeOOXOAUMBIX CJIydasX IO MOTHBHPOBAaHHOMY IIOCTAHOBJIEHHIO Ha4yaJbHHUKA
TIOPBMBI U C COIJIACHS ITPOKYPOpPA OCYK/I€HHbIE MOTYT COJIEPKATHCSA B OTMHOYHBIX KaMepax.

2. PazMmerrieHne oCyK/IEHHBIX 10 KaMepaM ITPOU3BOJUTCS C COOJIIOIEHUEM TPeOOBaHUH,
IIpelyCMOTPeHHBIX craTtheil 80 Hacrosmero Kozekca. Kpome Toro, pasaenbHO cozep:KaTcs
OCY>KI€HHbIe, HAXOJsIIuecsi Ha OOIIeM U CTPOrOM peXuMax. VI30JMpPOBaHHO OT JPYyTUX
OCY’K/IEHHBIX M pasJleJIbHO CojiepKaTcs TakKKe OCYKJeHHble, IIepeBOJUMble U3 OJ[HOTO
HCIIPABUTEJIBHOTO YUDEXK/IEeHUs B JPYyroe; OCY>KJeHHBbIe, OCTaBJIeHHble B TIOpbMeE JJIA
BBINIOJIHEHUSA pa0bOT 10 X03AHCTBEHHOMY 00CITy:KUBAHUIO.

3. IIporysiku oOCy:K/I€HHBIX, COZepKallluxcs B TIOpDbMe, IPOBOJAATCA IIOKAMEPHO B
JIHEBHOE BpeMs Ha CHEeIMaJIbHO OOOpPYZOBAHHON HA OTKPBITOM BO3JyXe YacTU TEPPUTOPUH
TIOpPbMBI. [IpoTysiKa OCy:K/IEHHOTO MOKeT ObITh IOCPOYHO IpeKpallleHa B cIyuae HapylIeHUs
VM yCTAHOBJIEHHBIX IIPABUJI BHYTPEHHETO PACIIOPA/IKA.

4. OcyXeHHbIM, OTOBIBAIOIIIUM HaKa3aHUe Ha 00IIeM peXrMe, pa3pelaercs:

a) exxeMeCcAYHO pacxofl0oBaTh Ha IpPUOOpeTeHHe NPOJAYKTOB IUTAHUA U IIPEJIMETOB
1epBOi HEOOXOAMMOCTH ITIOMUMO CPEZICTB, YKa3aHHBIX B YAaCTH BTOPO cTaThu 88 HACTOAIIETO
Kopexkca, nHble cpesicTBa, UMeIOIHecs Ha X JIMIEBBIX CUETaX, B pa3Mepe CEMU ThICAY IBYXCOT
pyOneti;
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(B pen. ®enepanbHBIX 3aKOHOB OT 03.04.2006 N 46-®3, oT 14.02.2009 N 23-®3, ot
13.07.2015 N 260-03)

0) UMeTh JIBa KPAaTKOCPOYHBIX U JIBA JITUTEIHHBIX CBU/IAHUSA B TE€UEHUE TO/a;

B) IIOJIy4aTh IBE OCHUTKY WJIU TIEPeIavyy U JBe OaH/IEPOJIN B TEYEHHE TO/1a;

I) TOJB30BAaThCA €XKEJHEBHOU IIPOTYJIKOU IIPOJIOJIKUTEIHFHOCThIO ABa daca. Ilpu
XopouieM IIOBEeA€HHUH OCYXXKIAECHHOI'0 1 HAJIMYKUKU BO3MOXKHOCTU BpeMA IIPOTYJIKH MOXKET 6BITB
YBE/JIMYEHO HA TpUALLATb MUHYT.

(. """ B pen. ®egepasbHOTO 3aKOHA OT 20.12.2017 N 410-03)

5. Ocy>K/IeHHBIM, OTOBIBAIOIIIMM HaKa3aHHE Ha CTPOTOM PeKHUMeE, Pa3pelIaeTcs:

a) eXeMeCAYHO PpacXOoZ0BaTh Ha MPHOOPETEeHHEe IPOAYKTOB IUTAHUA H IIPEIMETOB
IIepBOU HEOOXOAMMOCTH ITIOMUMO CPEZICTB, YKa3aHHBIX B YACTH BTOPOU cTaThul 88 HACTOAIIETO
KOI{CKC&, HWHbI€ CpEeACTBa, UMEKINIHeCd Ha HUX JIMIEBBIX CUETaX, B padMepe IIEeCTH TbICAY
pyOJteit;

(B pen. ®enmepabHBIX 3aKOHOB OT 03.04.2006 N 46-®3, oT 14.02.2009 N 23-03, ot
13.07.2015 N 260-®3)
6) HMETDb /IBa KPaTKOCPOYHBIX CBUAAHHUA U OAHO AJIMTEJIbHOE CBHaHNE B TEUEHHE 04,
(m. "0" B pen. PegepasbHOTO 3aKOHA OT 16.10.2017 N 292-D3)

B) IIOJIy4aTh OFHY ITOCBHLIKY U OZHY OaHIEPOJIb B TEUEHHE TO/1a;

I') TO0JIb30BAThCSA €KEIHEBHOU IPOTYJIKOH IIPOMOJIKUTETBHOCTHIO MOJITOpa 4daca. Ilpu
XopouieM IMOBEACHHUHN OCYXKIAECHHOI'O M HAJIMYHNKU BO3MOXHOCTH BPEMA IIPOTYJIKH MOXKET 6bITb
YBEJIMYEHO HAa TPUAIATh MHUHYT.

n_n

(. """ B pen. PenepasbHOTO 3aKOHA OT 20.12.2017 N 410-03)
OGocHOBaHUE HAPYIIIEHUH.

Bo-mepBhIX, U3 MPHUBEEHHOTO MBI MOXKEM yOEAUThCA, YTO HHU OJHWH BHUJ TIOPEMHOTO
3akoueHusa K boxoHoBy A.B. He TpuMeHUM, IOCKOJIbKY OH He MOJcem peanu3osams HU
00HO020 npasa, nmpexycMoTpeHHOro crT. 131 YUK P®. To ecth Te ywIOBUs, B KOTOPHIX
HaxouTcs boxoHOB A.B. BTOpo# roj 3a npecmyn.ieHue, KOmopoz20 oH He cogepuian
M KOomopoe He 00KA3aHO 8 YCMAaHOBAEHHOM 3AKOHOM nopadke, 6oJiee KeCTKHE, YeM
caMble JKeCTKHe YCJIOBHSA JJIs JIUIIeHUs cBoOO/bl. OTHAKO MBI IOMHHM, YTO MPHUHIIUII «...
MOAJIeP:KaHUA JOBEpHUA TPAKJAAH K 3aKOHY W JAEHCTBHUAM rocyJapcrBa
NpeAIoJaaraeT, 4ro ... IpaBo OyAeT yBa:KaThCA BJIACTAMH U Oydem pearu3oeaHo
(...)» (ab3ar 4 1. 3.1 [Tocranonenuss KC P® N2 16-I1 ot 19.04.18 r.). Boxonosa A.B. «cympu»,
«IIPOKYPOPBI», «CJIEIOBATEN», «IOJUIEHCKUe» U HaBsS3aHHbIE C HApyIIeHWeM 4. 2 CT. 16
VIIK P®, To ecth mocpencTBoM IIpon3Bojia «aBOKAThI», ITOCTABWJIM B TaKU€ YCJIOBUSA, IIPU
KOTOPBIX OH HE MOT pPeain30BaTh HU 00HO20 CBOEro IpaBa, a mosromy y boxonosa A.B.
OBLIH U €CTh BCE OCHOBAHUSA UM He JOBEPATh. TeM 60Jjiee, UTO KOrja MPaBONMPUMEHUTEIH
JleJIaloT HEBO3MOXKHBIM peajin3aluio mpaB ux KepTB, TO eCTh 3TH «IIPABOIPUMEHUTEIN» HE
BBIMIOJIHAIOT CBOU OOfA3aHHOCTH IO OOECHEeYEeHHUI0 IpaB U OJOTUM CO3JAI0T
KOH(IMKTHI HMHTEPECOB, TO OHU IO/JIe}KaT 0€3yCIOBHOMY CaMOOTBOXY WU OTBOAY B
cwiy 4. 2 cr. 3 3akoHa «O craryce cyzei B PO» Bo B3auMocBsa3u co cT. 19 Kouncrutynuu PO,
3anpenfawIry0 KaKkylo-JI100 JUCKPUMHHAIIUIO. A M03TOMY ITOBTOPHUM: «... O0ecIeYeHue
rapantupyemMbix KoHcrutynuein P® mnpaB u cBo0OOJi B YroJIOBHOM Cy/IOIIPOU3BOJICTBE
obycsioBieHO He GOpMaJbHBIM IIPU3HAHUEM JIMI[A TEM HWJIHM HWHBIM YYaCTHHUKOM
MPOM3BO/ICTBA 10 YTOJOBHOMY [ejly, a HaJU4YHUEM ONpeJeJeHHBIX CYWHOCMHbIX
npu3Haxos, xapaxkmepusyrwwux ddaxmuueckoe noaoNceHUe 3HTOro JHIla Kak
HYKJA0IIerocsa B odecneueHuu coomeemcmaeyrwwez2o npasa (absan 4 1m. 3 MOT.
vactu [Tocranosienusi KC P® Ne 32-I1 o 23.11.17 I.)... YUHUTBIBasi, UTO CTATyC YYaCTHHKOB
YTOJIOBHOTO CY/IONIPOM3BOJICTBA OIIpEe/iefisAeTcs He TOJAbKO OTPAacjieBBIMU HOPMaMU,
HO U TpeGoBaHuAMU KoHcrutynmuu PO (craths 45; craTths 46, 4acTH 1 U 2; CTaThA 48,
YacThb 2; CTaThbsl 49; CTaThs 50, YacTh 3; CTaThd 52 U Jp.), MX IPOIEcCyaIbHOE
MOJIO:KEHUE, HANO./HAeMOe B TOM UYHCIE KOHCMUMYUUOHHO-NPABOB8LIM
codepiicaHuem, He UCKIIIOUAeT JOCTylla K KOHKPETHBIM CBeleHUsAM...» (abzai 3 m. 6 Tam
xKe).

Bo-BTOpPBIX, «... VI JIUI, KOTOPbIE IPOJOJIKAIOT COJIEPIKAThCA IOJT CTPaXKe, MOXKHO
NpeyCMOTPETh ellle OJIMH BUJI KOMIIEHCAIIMM BpeJla: COKpallleHhue CpoKa HaKa3aHUs
COpa3MepHO TOMY, CKOJIPKO THEH OHH IMPOBEJIH 8 YCA08UAX, HE COOMEEMCMBYI0WUX
Kongenuuu... (§ 136 IlocranoBieHuss oT 15.09.15 T. 1o jeiny «lIIuImaHoB MTpPOTUB
Mon0BBI»)... COKpAIlleHHEe CPOKA HaKa3aHHWs MOMKET SBJATHCA HAJJIEKAINM CIIOCOO0M
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KOMIIEHCUPOBaTh BPE€d, NMPUYHHEHHBIM ILIOXHMH MaTE€PHAJTBHBIMH YCJIOBHUAMU
cofiep:KaHuA IO CTPaKel, IpU yCJIOBUHU, YTO, C OHOH CTOPOHBI, OHO NMPUMEHAETCA
MMEHHO JIjI TOTO, YTO0bI yCTPAHUTHh HapylueHue crarbu 3 KoHBeHIuu, u, c pyrou
CTOPOHBI, YTO €ro BO3/IeICTBHE€ Ha pa3Mep HaKa3aHUA 3aKJII0YEHHOT0 MOKHO
usmMepurs (...)» (§ 137 Tam xe).

IIpennmoxennsrii ECITY cmocob6 pemienuss paccmatrpuBaeMou mpobsemsl B Poccuu
HEBO3MOMKEH MOTOMY, YTO B Poccuu opraHbl BJacTH He HpeAHA3HAYEHBI JJIA NPU3HAHUA
COBEpIIaeMbIX UMH IIPECTYIUIGHUA W HapyIlleHHuH MmpaB W cBoOON cBoux »KepTB, TO ecTh
Hapoja. A mosToMy HapyiieHHUsA KOHBEHIIUM OpraHbl BJIACTH NMPU3HAIOT TOJBKO TOT/A, KOTAA
Jesio npuHuMaet B ipousdBoAcTBo ECITY. Uto kacaeTcsa nsMepeHusa HaKa3aHUsd, TO 5TO TAKXKeE
B Poccun HEBO3MOXKHO, TIOCKOJIBKY Te€ YCJIOBHUA, B KOTOPBIX COJIEpKATcA HE TOJIBKO
3aKJIIOYEHHBbIE, HO ¥ BECh HApO/I, He OTBeYaeT YCJIOBUSAM HHU OJHOM Pa3BUTOU CTPaHbI MHUpA.
A mockosbKy 0101KeT Poccuiickoit Pemepariuu mpegHasHaveH He /1A pa3BuTusa Poccuw, a st
XUIIEHUH, II03TOMY CTAHOBUTCSI HEBO3MOKHBIM CaMO WHHIIMAPOBAHHE W3MEPEHUS
HakKazaHud, Tak Kak ;KepTBamM HAJ0 BBIIIAUMBATh KOMIEHCAIIUU, a CPEJICTB JJIs 3TOTO HET,
TIOCKOJIBKY, OISIThb-TaKH, BCE YXOJUT Ha XuIlleHus. To ecTh, Kak ObI MBI HH IIOCMOTPEIU Ha
pasymusble pemenuss ECITY, st pereHuss He MOTYT OBITh MCIIOJTHEHBI MOTOMY, YTO IE€JIH
Pa3BUTHA 3aKOHHOCTH HE€ COBIAJAIOT C NEJIAMH XUIIEHUW W YHUYTOKEHUA
Poccun, kak mMpaBOBOTO rocyZapcrBa. B cesa3u ¢ TeMm, 4To B Poccny B opuinaibHbIX
cpeacTBax MaccoBO¥M WH(GOPMAIIUH TOCIHOCTBYET HAEOJOTHSA OTPUIIAHUSA MPUMEHEHUs
HOPM MEXJYHApPOJHOTO TIIpaBa W MPOBO3IVIAIIAETCSA IPHOPUTET HAIMOHAJIBHOTO
3aKOHO/IATEJIBCTBA, XOTS 9TO HAIMHMOHAJBHOE 3aKOHOJATEJIHCTBO  O00.AHCHO
oGecrieunBaTh NOPAJOK ocyuwiecmse.reHuna PyHAaMEeHTAJTBHBIX IPaB, II0O3TOMYy Ha
MpakTUKe He IIpuMeHseTcad He ToJAbk0o KoHBeHIMA, HO 1 HM OJHA MeXXIyHapoaHas HopMa.
A TIOCKOJIbKY TPaBOIIPUMEHHUTEIN IIOJHOCTBIO OCBOOOXKIEHBI OT OTBETCTBEHHOCTH 3a
HapyllleHHe He TOJbKO HOPM MEXJAyHAapOAHOrO IIpaBa, HO W HAIIMOHAJIBHOTO
3aKOHO/IATEJICTBA, 1TO3TOMY [IpOM3BOJI, TO ecTh TOTaTbHOE be33akoHue crayim abCOTIOTHOHU
HOPMOH IpaBONPUMEHEHHs, OcOOeHHO, korma camuM KoucrutynmuoHHbiM Cymom PO
YTBEPIKAAETCSA, KaK JIOJKHO OBITh, HO 3TO «AOJIKHO OBITh» HE paccMaTpuBaeTrcid B
KoHmexcme (GpakTHYECKUX OOCTOATENbCTB, II03TOMY NPAKTHKA MepecTajia MMeTh
otHoIIeHue K teopuu. To ectb camum KorcruryruonusiMm Cysiom PO co3damsbt yesroBusa
qisa IlpomsBosa u TotasibHOro beszakonusa. To ectp Koncrutynmonnwii Cynm P® cran
HCTOYHUKOM YHHUYTOKE€HHUA OPraHOB BJIACTH, IOCKOJIBKY B yCJIOBUAX be33akoHusa u
IIpou3BoJIa OHU HECIIOCOOHBI BHITIOJIHATH BO3JIO’KEHHbIE HA HUX (DYHKI[HH.

3.5 Crarps 103 YK PO. 3auer BpeMeHU IPUHYAUTEIBHBIX MEP MEAUITMHCKOTO XapaKTepa.

B ciyuae m3sieyeHus JIUIA, Y KOTOPOTO ICHXUYECKOE PACCTPOMCTBO HACTYIIMIO IIOCIIE
COBEpIIIEHUs] IMPECTYIUIEHUs,, NpPH Ha3HAUEeHWHd HaKa3aHWs WIA BO300OHOBJIEHHH €ro
HCIIOJTHEHUsI BpeMsI, B Te€UEHHE KOTOPOTO K JIHIY ITPUMEHSIOCh PUHY/IUTEIBHOE JIEYEHNE B
MEUIMHCKON OpraHM3allii, OKAa3bIBAIOIEH MCHXUATPUUYECKYI0 IOMOINb B CTAIlMOHAPHBIX
YCJIOBHUSAX, 3aCUYUTHIBAETCSA B CPOK HAKA3aHHUA U3 pacdyeTa OJHH JeHb IPpe0bIBAHUA B
MEAUIUHCKOM OpPraHu3alii, OKa3bIBAKINEH IICUXHATPUYECKYI0 IOMOIIb B
CTAIMOHAPHBIX YCIOBUAX, 34 OAHH JI€Hb JUIIEHUA CBOOOIBI.

(B pen. ®esrepasibHOTO 3aKOHA OT 25.11.2013 N 317-03).

OGocHOBaHVIE HAPYIIEHU.

BoxonoBy A.B. He Ha3HAUaIMCh NMPUHYIUTEJTbHBIE MEPbl MEIUIIMHCKOTO XapaKTepa,
OTHAKO OH I JTHX IeJiel OTKPOBEHHO MPECTYIMHBIMH CIIOCO0aMM IOMeEIaicsa B
TICUXUATPUUECKHE CTAllMOHAPhl /I IIPOU3BOJICTBA Cy/I€OHO-TICUXHATPUYECKUX DKCIIEPTHU3.
[Ipu 3TOM HEOOXOIUMO «pPeayibHO YUYUTHIBATh HE TOJIBKO hopMaarbHOe HATUUHUE CPEACTB
IPaBOBOM 3alUTHI B IPAaBOBOM cucTeMe J[0roBapHBaIOIIErocs TOCYAapCTBa, YIaCTBYIOIIEH
B JleJie, HO TakKke U OOIMUI NMPAaBOBOM U NMOJIUTUYECKHH KOHTEKCT, B KOTOPOM OHU
MIPUMEHSIOTCS, ¥ JINYHOE ToJIoKeHue 3aaBuTtes (...)» (§ 77 [locranoBnenus ot 28.07.99
r. mo pgeny «CempmyHu mnpotuB Ppannuu»). OOMMM NTPABOBBIM U IMOJUTUYECKUM
KOHTEKCTaMU, KOTOPbIE OIPEAead0T JUUHOe nosokeHne boxoHoBa A.B. aBisercd TO, 4TO
CHU30 u UBC B Poccuum — 310 (paOpHKH NBITOK, 0eCcYeJ0OBEYHOTO U YHIIKAIOIIEro
JIOCTOMHCTBO OOpallleH!us1 U MpeHa3HAYEHbI JJIs1 UCTPeOIeHUs HEYTOAHBIX CYIIECTBYIOIIEMY
peXXuMy, a TakKe /I KpuMUHanu3anuu Bcero obmecrtBa. Copep:xkanue B CI30 u MIBC B
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Poccuu ropaszio xy:ke, 4yeM ycCJIOBUA apecTa, IIOCKOJIbKY HaBsA3bIBaeMble XKepTBaM a/iBOKATHI
UX, KaK IIPaBUJIO, HE MOCEMAI0T ¥ HUKAKOU IOPUAUYECKON ITOMOIIM HE OKa3bIBAIOT. 3aTO 3TU
aZIBOKaThI C 0COOBIM ycepAieM MOMOTaT (GabCUUIIUPOBATh YTOJIOBHbIE JleJa, 3aKI0UYaTh
KepTB mox crpaky W B ICHXMATpUYecKue CTalMOHAaphl, a 3aTeM HX OcyxkzaarTb. UM 1eio
«Bacennn mnpotuB P®», paccmorpenHoe ECIIY 21.06.16 1., fABiadeTcA APKUM TOMY
MOATBEPKAeHUEM. A eci Mbl Bo3bMeM JAesi0 YemaHoBa P.P., 0 koTOpoM 3HaIOT Bce
cyapbu KoHcrurynmuonHoro Cyaa P®, to neno BaceHrmHa ITOKaKeTCsl MPOCTO JETCKOU
3abasou. Ho ecoin gesno BacennHa 3akoHUYMIOCh HUYEM 11 Pocenn, To mesto Yemanosa P.P.
Mbl oO0cynuM B cyzax Epombr mim CIHIA mo MecTy ero KWUTENbCTBA, KOTZIa OH C HUM
OTIPEIETUTHCSA, TIOCKOJIBKY «... JIUIIEHHE CBOOOABI 3asABUTENS ObUIO HE3aKOHHBIM C TOYKHU
3peHHsI HAIMOHAIBHOTO 3aKOHOZATEIbCTBA, MTOCKOJIbKY YTOJIOBHOE Pa3ouparejabCTBO B
€ro OTHOLIIEHUH ObLII0 HE3AaKOHHBIM C CAMOI0 HAavYajIa, TaKk KaK OH MOJIb30BAJICH
HMMYHHUTETOM OT NPECIESOBAHUA B MEPHUOJ, OTHOCAIINHUCA K 00CTOATEIbCTBAM
aesa. ITOT CyA Ccues, YTO CHUTyallusa HMeJa Xapakmep 2pybo20 W A6HO20
HApYyuweHUs, yYUThIBas, YTO HAITUOHAJIbHOE 3aKOHOATEIbCTBO B A0COTIOTHBIX U
JXOCTaTOYHO YETKUX BBIPAKEHHUAX 3anpewiano BO30y:KJAeHHEe YroJIOBHBIX eI B
OTHOIIIEHUH JINI], UMEIOINX UMMYHHUTET OT YTOJIOBHOIO MpeciaeaoBaHnuma» (§ 105
ITocranoBseHusA OT 12.02.13 T. 10 ey «Edpuvenko mpotus PD»).

3.6 Yacts 3 ct. 72 YK PO, ncuurciieHne CpoKoB Haka3aHWM U 3a4eT HaKa3aHUSA BO B3aNMOCBSI3H C 4.
10 cT. 109 YIIK P®, npeaycmaTpuBaiieil 3aueT BpeMeHH B CPOK HAXO0K/AEHUA 10| CTpaKeu,
Ha KOTOPOE JIUIT0 OBLIO 33/IEP>KAHO B KauecTBe Moo3peBaeMoro (I1. 1); JomMarrHero apecra (Ii.
2) U B ICUXHATPUYECKOM cTaroHape (II. 3).

3. Bpems cozepskamusa Jmma  IIOJ  CTpasked 0 cydebHOro pasdupaTesbcTBa
3aCUYUTHIBAETCA B CPOKU AUWECHUA C80000bl, TPUHYIUTEIbHBIX Pa00T, comepKaHus B
JUCHUIUINHAPHOA BOMHCKOIM YacTH U dpecmd M3 pacuera OAUH JeHb 3a OJHUH JA€Hb,
OorpaHHYeHNA CBOOOMBI - OJUH JIEHb 34 ABa JHsA, UCIPABUTEJIbHBIX pab0OT U OTpaHUYEHUs 110
BOEHHOU CJIy:k0e - OJIMH JIeHb 3a TPH JHs, a B CPOK 00s3aTeJIbHBIX PaboT - U3 pacyeTa OJuH
JIeHb COJIep;KaHus 10T CTPakeH 3a BOceMb 4acoB 00s3aTeIbHBIX Pa0oT.

Yactsb 10 cratbu 109 YIIK P®:

10. B cpoK coziepsKaHUsA O/ CTPAKEH TaKKe 3aCUUTHIBAETCS BPEMSI:

1) Ha KOTOPOE JINIIO ObLIO 3a/IeEPKAHO B KAUECTBE M0[03PEBAEMOTO;

2) IOMAlIHETO apecTa;

3) TPUHYAUTESBHOTO HAXOXKIAEHUS B MEIUIMHCKOW OpraHu3aliy, OKa3bIBAIOIIeH
MEUIIMHCKYI0 ITOMOIIb B CTAIlHOHAPHBIX YCJIOBUAX, WIH B MEIUIIMHCKOU OpraHU3aIUu,
OKa3bIBAOIIEN IICUXUATPHUUYECKYIO TIOMOIIb B CTAIIMOHAPHBIX YCJIOBUSX, I10 PEIIEHUIO CY/Ia;

(B pen. ®esrepasibHOTO 3aKOHA OT 25.11.2013 N 317-03)

4) B TeueHHe KOTOPOTI'O JIUIO COEPIKAIOCH IO CTPa’kell Ha TEPPUTOPUH UHOCTPAHHOTO
rocy/iapcTea Imo 3ampocy 006 OKa3aHHMH IPABOBOU MOMOINM WIH O Bbifiaue ero Poccuiickoii
denrepalinyl B COOTBETCTBUHM CO CTaThel 460 Hacrosiero Kosekca.

OGocHOBaHUE HAPYIIEHUH.

Takum o00pa3oM, IpUMeHeHHe Ha NMpakTuke 4. 3 cT. 72 YK P® nmo3BosiseT Haka3aHUe B
Busie APECTA, MakcuMasIbHBIUA CPOK KOTOPOTO HE MOZKeT IPeBbIIIATh 6 MecAIEeB,

- MPUPABHUBATHh K HAKA3aHUIO B BHJE JIHIIEHUS CBOOOJBI B KOJOHHU-IIOCEJIEHUH C
0JIATONPUATHBIMH YCJIOBUSIMH, HECOIOCTABHUMBIMH IO CBOEH KE€CTOKOCTHU B YCJIOBUAX
CH30, Ha cpok J0 5 JIeT.

- yBenuuuBaTh HakaszaHue B Bule ¢axkrudeckoro APECTA B yc/j0BUAX MBITKH,
GecuesIOBEUHOTO U YHUIKAIOIIETO JIOCTOMHCTBO O0OpaIlleHUusl He TOJIBKO Ha 6 MecsAIeB, HO U 3a
IpezieJlaMu NATHWIETHErO CPOKa, KaK 3T0 ObLI0, Harpumep, B fiesie «I[TomoHckuii mpotus PO».

OueBUZIHO, UTO HaKa3aHUE OIpefiesisAeTCsl YCJIOBUSAMU COJIEpKaHUS U 5TU YCJIOBUA B
JIAHHOM CJIyyae He TOJIbKO CHJIBHO OTJIMYAaIOTCA, HO BOOOIE He YUYUTHIBAIOTCA, XOTS
Hedonycmumo «beccpouHoe U HeaudGepeHINPOBAHHOE OTPAHUYEHHE ... IIPaBa»
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(abzam 2 1. 2.1 mot. yactu Ompenenenus N2 13-O ot 18.01.18 T. mo kajyobe rpaskaaHUHA
HaBasbHOTO ANekcess AHatosibeBU4Ya). I[Ipu 3TOM Ba’KHO MMETH BBU/IY, UTO 5TO TOCY/IapCTBO
JMOJIZKHO TUIAaTUTH KepTBaM KOMIIEHCAIIUM M 32 OTKPOBEHHO IIPECTYIIHBIE CIIOCOOBI
nomemienus B CU30, MIBC u ncuxuaTpuyeckrde CTAIlMOHAPHI, M 3a MBITOYHBbIE, BAPBAPCKUE
ycoBus, J1o KoTophix 3T C30, UBC u ncuxuaTpuyeckue cTariioHapsl JoBeaeHsbl. Ho ecoiu
o CHU30 wu MUMBC ckazaHO [OCTaTOYHO MHOIO, TO YCJAOBHA COAEPKAHUA B
ICUXHATPUYECKUX CTAIMOHApaxX MOBEE€HBI 0 aJCKHX. JTO OCOOEHHO Kacaercs
Hwmxeropojickoii o6s1actu, I7ie Ha OAHOU KOMKE B KOPHAOPE MOTYT CIaTh IO JABOE, a
IUTAHWE MO3BOJIAET HE KUTh, a BbIZKUBaTh. 10 €CTh MCUXUATPUUECKHUE CTAIHOHAPHI
Hwxeropojsickoii o0JylacTH — 3TO COBpPEMEHHbIE KOHIIAreps, HaXOAAIINecs Ha TpaHU
JIOBeIEHUsI 70 yOWICTB, KaK 3TO WMeJI0 MecTO B KeMepoBCKOM WHTepHATe /IS JIeTel-
uaBamnaoB (http://www.aif.ru/health/265556). Y1 3TH aacKHe YCJAOBHUS BOOOINE He
nponucadsl B YK PO, xoTa mpupaBHeHbI K JuieHuio ¢cBo6ozs! (cr. 103 YK P®). ITpu sTom
CJI0’KHO TIOHSITh, KaK MOKHO IMPHUPABHAThL peayjbHbIe [IbiTku u Vcrsazanus, YOuicTBa u
JIOBeIEHHEe JI0 CaMOYOWMCTB HEUpOJIENTHKAaMH ¢ OOBIYHOE JIMIIEHUWEe CBOOOJbI, He
OTATOIIEHHbIe 3TUMHU YKacamu: "®aiubepr! Byner Bpems, Korga cMepTh BaM IIOKaXKeTCs
HEBEPOATHBIM, HeJocsaraeMbiM cuacTbem!" U 510 Bpems ckopo HacTymuio..." («Kak j1eunTsh
MHAKOMBIC/IAIIUX» : https://arzamas.academy/materials/1168). Boxonosa A.B. 3To kKocHy/10Ch
B MaJIOl CTeleHH, KOrJa OTKPOBEHHO IIPECTYIIHBIMH CIIOCO0AMHM €ro CcHavajia
nomectuin B 'BY3 MO «Ilcuxuatpuueckas 6osipHHUIIAa N 2 uMm. B.U. fkoBeHKO», rae OoH
coJZiepKaJICA B KOPUAOPE, a 3aTeM B UHCTUTYT uMeHu Cepbcekoro B.I1.

PaxTHUeCcKH,

-K 30.09.2017 BoxoHOB A.B. oTOBLT MaKkCcCHMaIbHBIN CPOK HakazaHus B Buae APECTA - oqunH
pas.

- K 29.03.2018 BoxHOB A.B. 0TOBLI MAaKCMaJIBHBIN CpOK HakazaHus B Bujie APECTA - BTopoi
pas.

- Tmocjie 29.03.2018 B CBA3U C aleUIANUOHHBIM O00KaJIOBAaHUEM IIPUTOBOPA, KOTOPHIM
Ha3HAUeHO HaKa3aHUWe B KOJIOHUU-TIOceseHUU, BoxoHOB A.B. He3aKOHHO IIPO/IOJIKAeT
oTObIBaTh HakazaHue B Buze APECTA - Tperuil pas u 9TO IPU TOM, YTO OH JABHO Y:Ke
HMeJI IIPABO HAa YCJIOBHO-0CPOYHOE OCBOOOKIEHHE.

- ecJIi MIpUTOBOpP He OyZIeT OTMEHEH U BCTYIIUT Yepe3 MecsAIl-IPYyrod B 3aKOHHYIO CHIy, TO
BoxoHoB A.B. OyzeT HampaBjieH B KOJIOHUIO-TIOCEJIEHHE, I7/le OcTaBiivecs 1-4 Mecsna (B
3aBUCHMOCTH OT IIPOM3BOJIbHON JJIUTEJHPHOCTH ANeJUIANNOHHON IPOIEAYpPhI) IPOBENET B
KOJIOHUH—TIOCEJIEHUH, HECMOTPsI Ha TO, YTO €ro JIOJDKHBI OCBOOOJAUTH II0 OCHOBAHUIM
YCJIOBHO-JIOCPOYHOTO OCBOOOK/IEHUS.

To ecTb, 10 BCTYILJIEHHS IPUTOBOPA B 3aKOHHYIO ciIy boxoHOB A.B. oTOyzeT 3 Haka3aHUs B
Busie APECTA, a mocyie BCTylUleHUsI AKOObI B 3aKOHHYIO CHJIy OH OyZeT OTOBIBaTh 4-€
HaKa3aHUe COIVIAaCHO IIPUTOBOPY M IIPH 3TOM BCEMU pacTonTaHo ImpaBo boxonoBa A.B. Ha
yao.

Kakoe oTHomieHuMe Takoe 3aKOHOJATENIbCTBO U  IPAaBOIPUMEHEHHE UHMeeT K
CIIPABEJIMBOCTH,  IPOMOPIMOHAIBHOCTHA, 3aKOHHOCTH M  3JIEMEHTApDHOU  Pa3yMHOCTH
37IPAaBOMBICIIAIEMY YeJIOBEKY IOHATh O4YeHb CyI0KHO. Ho mockonbky 3T0 Poccus u y Heé
0coObIil ImyTh pa3BuTusd, a [IpITkH, McTa3anuda u uctpebieHue JIydIIUX MPaKTUKOBAJINCh BO
BCE BpPeMEHa, [T03TOMY MOKHO CUMUTATh, UTO B HEH pa3peleHo BCE, YTO 3aMPEIIeHo B 000U
IUBIJIN30BAaHHOU CTpaHe, re leges regnant populous — 3aKOHBI YIIPaBJIAIOT JIOABMU, A HE
JIIOIW 3aKOHAMU BepPTAT, KaK XOTHT, MOCKOJIBKY iustitia est obtemperatio scriptis legibus —
CIIPaBe/IJINBOCTh — 5TO IOBUHOBEHUE TUCAHHBIM 3aKOHAM.

3.7 IIpaBo Ha yCJIOBHO-ZIOCPOYHOE OCBOOOKIEHIE B KOHTEKCTE Ha3HAYaeMOTr0 HaKa3aHUs.

«... TapaHTHUA CIPAaBEIJIMBOTO CyJAe0HOIrO pa30ouparTejbCTBa, ABJIAETCA B
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cooTBeTcTBUH ¢ KOHBEeHIIHEH 11e/IbI0 CTAThH 6 M OJHUM U3 OCHOBHBIX MPUHITUIIOB
JI000T0 AEMOKPATHYECKOTr0o oomiecrBa (...).. IMpaBoCyaAHie HE€ OCTaHABJIUBaeETCH
BO3JI€ TIOPEMHBIX BOPOT, U B COOTBETCTBYIOIIUX CyYaaX 3aKJIIOUYEHHbIE HE MOTYT
OBITH JIMIIIEHBI TapaHTHH cTaThu 6 KoHBeHNN... (§ 69 IlocTaHOBIEHHUS OT 09.10.03 T.
o zeny «3d3e u Kounopce npotus Coeaunennoro Koposiescrsa»)... Xapakrep U CypoBOCTh
HaKa3aHUA, KOTOPoe "MOIJIO ObITh Ha3zHA4YeHO" 3assBUTENISAM (...), ONPEAENAETCS C YIETOM
MaKCHUMAaJIbHOTO HaKa3aHHsl, KOTOPOE IMOTEHITUATFHO MOKET OBITh HA3HAUEHO B COOTBETCTBUH
C HAIMOHAJIBHBIM IpaBoM (...). @axkmuuecku HA3HAUEHHOE HaKa3aHue umeem
3HaueHue Npu paspeweHuUu 8onpoca 0 Haruvuu HapyweHvusn (...), HO 3TO He
MOKE€T YMEHBIIUTh Ba’*KHOCTHh TOTO, 4YTO /IS 3afABUTENA CTOAJIO Ha KOHY
u3HavYaIbHO (...) (§ 120 TaMm Ke)... MpaKTHKa IIPEIOCTABJIEHUs IIpaBa Ha OCBOOOKIEHUE OT
HaKa3aHUsl, CyIIECTBOBABIIAs B TO BPeMs, 3aCTaB/IsIa 3aKJIIOUEHHOTO NPAGOMEPHO
Hadeamvc Ha BO3BpallleHHME Ha CBOOOAY IO HCTEYEHHH CPOKa JIMIIIEHUA
CBOOOABI, a JHIIEHHE 3aKJII0UEHHOT0 JaHHO20 npasa TMpPOAJIEBAJIO CPOK
3aKJIIOUEHUsA CBEPX IIEPHO0da, COOTBETCTBOBABIIIETO OKHUAAHUAM 3aKJIIOYEHHOTO
(...)... (§ 121 Tam ke)... MOKEeT OBITh HEOOXOAHMMBIM pacCMAaTPUBATh HE BHEUIHHE
NMPU3HAKA M HCIOJb30BAHHBIN A3BIK, a peamuu curyanuu. Peaauu npoodaeHus
CpOKa auweHUs c80000bl TAKOBBI, UYTO B3aKJIOYEHHBbIE B PpE3yJbTaTe OTAEIbHBIX
JUCIUIUIMHADHBIX HapyIIeHW#, HaKa3aHWs 3a KOTOPhIE B COOTBETCTBUM C 3aKOHOM He
CBSI3aHBI C IEPBOHAYAILHBIM IIPUTOBOPOM, COAEPIKATCA B TIOPbME CBEPX IMOJIOKE€HHbBIX
cpokoB (§ 123 Tam »ke)... "B oOIectBe, I/ie JeHCTBYeT IMPUHIIAII BEPXOBEHCTBA ITPaBa,
HaKa3aHUs B BUJIE JIUIIEHUA CBOOO/IBI OTHECEHHI K "YTOJIOBHOU cdepe', 3a UCKIIOUEHUEM TeX,
KOTOpBIE TI0 CBOEMY XapaKTepy, MPOAOIKUTEJIbHOCTH WIN CIIOCO0Y UCIIOTHEHUA He
MOTYT CUHUTATHCA HAHOCSAIIUMHA OLLYTHMbIA Bpea. Cepbe3HOCTh TOTO, YTO MOCTABJIEHO
HA KapTy, Tpagunuu JloroBapHBaIOIIErocs ToCcyJapcTBa U 3HAUYeHHE, IPHaBaeMoe
KouBeH1uei yBakeHUI0 (GU3UUECKOU CBOOO/IbI JIMYHOCTH, - BCE 3TO TPEOYET, UTOOhI HMEHHO
TaK OHO U ObI0". COOTBETCTBEHHO, YYUTHIBAA HAKa3aHUA B BHJE JIMIIIEHUA CBOOOIBI,
KOTOPBIM PHCKOBAJIM IIOABEPTHYTHCA U KOTOpPblE B JEHCTBUTEIBHOCTH OBLIM Ha3HAYEHbI
3asIBUTEJISAIM, MOKHO IIPEAIIONIOKHUTh, YTO BBIABUHYTHIE IIPOTUB HUX OOBUHEHUS OBLIH IO
CBOEMY XapakTepy 'YrOJIOBHO-TIPABOBBIMH' IO CMBICTY cTaTbu 6 KOHBeHIWHU; JaHHOE
MIPEIIOI0KEHNE MOIJIO OBITh OIPOBEPTHYTO JIMIIb B HCKIIOYUTENBHBIX CJIydasx, KoOraa
JdaHHble HaAKA3aAHUA NO C80eMY XapaxKmepy, NPOO0OAHCUMEAbHOCINU UAU CNOCO0Y
UCNOAHEHUA HE MO2AU _CHUMAMbCA HAHOCAWUMU _owymumblit 6ped» (§ 126 tTam
xKe).

«... "XOTA 1O cBOeH opMe AOCPOUYHOE OCBOOGOKIEHHE MOKET paccMaTpHBaTbhCH
Kak IpeJocCTaBJIeHHE JIbIroThl, akmuuecku TmOTepA TaKOH BO3MOKHOCTH
aeasaemca HakazaHuem Wil ympamoil 3aKA0HeHHbLIM e20 Nnpasa’... BO3MOKHOCTb
yTpaThl pPeJIbHOTO IIpaBa Ha JOCPOYHOE OCBOOOJK/IEHHE .. PAaBHO Kak U (pakTUueckoe
JIMIIIEHUE ... TAKOTO IIpaBa ... MOBJEKJIN 3a cOOOH CTOJIb Cepbe3HbI€ IOCJAEACTBHA B
OTHOIIIEHVH TPOJO/ILKUTEJIPHOCTH €ro 3aKJIIYeHUsA B TIOpbMe, YTO JIaHHOe
HakasaHue 0JDKHO paccMarpuBaTbesa i mesiein KoHBeHIIMM Kak HakasaHUe 3a
"yrosioBHOe" mpaBoHapylleHue... B To ke BpeMsa mnpeaMer u Ineaun KoHBeHIUU
mpe6yrom, UroObl YCTAaHOBJIEHHME CTOJb CYpPOBOM Mepbl HaKa3aHUA
COIIPOBOKIAJIOCH TAPAHTUAMH, COJAEP:KAIIUMUCA B ctathbe 6 KouBeHnuu...» (§ 72
[TocranoBinenuss or 28.06.84 r. mo geny «Kemmbenn u ®Pewnr npotuB CoeqUHEHHOTO
KoponescrBa»).

Takum  oOpazom, KOHBeHIIMA TrapaHTHPyeT IIPUMEHEHHE YCJIOBHO-IOCPOUYHOTO
OCBOOOJKJIEHUsI, €CJIM IS O3TOTO HMEKTCs 3aKOHHbIE OCHOBAHUAM U yTpara 3TOH
BO3MOXKHOCTH sIBJIsieTcs ()OPMO¥ HAKa3aHUA 3a TO, B ueM JKepTBa HEIOBUHHA, a TAK)KE 3TO
ABJAeTCA HapyleHueM npasa 2Keptsrbl. To ectb 510 oTHOCUTCA K 1Ipon3Boly BiaacTu.

B cuwny nonoxenuit cr. 79 YK P®, mMmeromux OTHOIIEHHE K paccMaTpUBaeMbIM
BOIIPOCAM:

1. Jlumo, oTOBIBaWOINEe Ccojep)KaHue B JIUCIUIUIMHADHOW BOWHCKOM 4YacTH,
IpUHYAUTEIbHblE PabOThl WIK JIHIIEHHE CBOOOABI, IO/JIEKUT YCIOBHO-ZOCPOUYHOMY
OCBOOOK/IEHUIO, eCI CyZoM Oy/leT NMPU3HAHO, YTO JUJII CBOErO HCIIPaBJeHUs OHO He
HYK/JaeTcsA B IOJHOM OTOBIBAHUM HA3HAUEHHOIO CYJIOM HaKa3aHWUA, a TaKKe
BO3MECTIJIO BpeJ (IIOJTHOCTHIO WJIM YAaCTUYHO), IPUYUHEHHBIN IPECTyIJIEHUEM, B pa3Mepe,
ONIpe/ieJIEHHOM pelleHueM cyzia. IIpu 5TOM JIMIO MOKET OBITh MOJTHOCTHIO WJIHM YACTHUIHO
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0CBO0O0KIEHO OT OTOBIBAHUA JOIOJHUTEIHLHOTO BH/IA HaKa3aHUA.
(B pen. ®enepanbHBIX 3aKOHOB OT 08.12.2003 N 162-®3, oT 07.12.2011 N 420-®3, ot
28.12.2013 N 432-®3)

2. IlpumeHsia YCJIIOBHO-ZJOCPOYHOE OCBOOOXKIEHHE, CyJT MOXKET BOZJIOKHUTh Ha
OCYKIEHHOTO O00SI3aHHOCTH, IIPEAYCMOTPEHHBbIE YacThbI0 IIATOH CTaTbU 73 HACTOSIIETO
KoneKca, KOTOpPbIE OOJI2)KHbBI MM HCIIOJIHATBCA B TEUYEHHUE OCTaBmefICH HE OT6bITOﬁ qactu
HaKa3aHUs.

3. YCJIOBHO-IOCPOYHOE OCBOOOKIEHWE MOKET OBITh IIPUMEHEHO TOJIBKO TIOCTIe
(akTHUECKOTO OTOBITHA OCY>K/IEHHBIM:

a) He MeHee OTHOM TPEeTH CPOKA HaKa3aHWA, HA3HAYEHHOTO 3a MpPeCcTyIIEHue
HeOOJIBIION UJIH CPeAHEN TAKECTH,

(B pen. PemepasbHOTO 3aKOHA OT 09.03.2001 N 25-03)

4. @aKTHYECKHU OTOBITHIN OCYKAEHHBIM CPOK JIUIIIEHHS CBOOOIBI HE MOXKET OBITh MEHee

IIIECTH MECSAIIEB.

OGocHOBaHUE HAPYIIIEHUH.

Takum 00pa3oMm, COTJIACHO NPUBENEHHOTO IOHATHO, UTO €CJH JIUIO COBEPIIHJIO
MIPECTYILJIEHHE, TO 32 3TO MPECTYIVIEHHE OHO MOKET OBITh OCBOOOXKIEHO YCIIOBHO-ZIOCPOYHO. 1
YCJIOBHO-ZIOCPOYHOE OCBOOOK/IEHHE B OOJIbIIIEH Mepe CBA3BIBAETCA HE C CAMUM OCY’K/IEHUEM,
KaK TaKOBBIM, 2 B CBSI3U C CYIIHOCTHBIMY IIPU3HAaKaMHU, KOTOPHIE JJAI0T OCHOBAHUA JIJIsS
ocBoOOkieHNs. OCHOBHBIMHM OCHOBAaHHSAMHU /I OCBOOOXKAEHUs B JAHHOM CJIydae
ABysioTes: 1. OTOBITHE He MeHee OJTHOM TPETU CpOKa HakazaHus — BoxoHOB A.B. oTOBLI y2ke
JIBE TPETH, a He OJTHY TPEeTh; 2. 3a IpecTyIIeHe HeOOIbIIOH WX CPeAHEH TSKECTH — Y. 1 CT.
318 YK P® oTHOCUTCA K IPECTYIVIEHUIO CpeiHEN TSKECTH B cuily 4. 3 cT. 15 YK P®. To ects
3aKOHHBbIE OCHOBAHHMA /UI YCJIOBHO-JIOCPOYHOTO OCBOOOK/IEHHS CyIIeCTBOBUIM Ha
MOMEHT BbIHECEHUs IIPUT0BOpa 29.03.18 T.

3areM 5TH 3aKOHHBIE OCHOBAaHUA CYIIECTBOBUIN HCXOAA U3 (¢pakTa omowvlmoz0
HAKA3aHusa, TPU3HAHHOTO 29.03.18 T., IIOCKOJIBKY 3TH JB€ TPETH HaKazaHuA ObUIN
3a4YTeHBI B OOIINI CPOK.

ITpaBonmpumenuTenu Poccum mocumTany, 4To i TOro, 4rob O6buIo ImpruMeHeHo Y10
Heo0X0MMO, 4TO00 IPUTOBOP BCTYNWJI B 3aKOHHYIO cwily U BoxoHoB A.B. crayn cumrartbes
ocykieHHbIM. Ho paxke mnpusHanue boxoHoBa A.B. ocyXJeHHBIM IIOcjie BCTYIUIEHUS
IIPUTOBOpPa B 3aKOHHYIO CIUIy HE YCTPAHAJIO IOCJAE€ACTBHU OTOBITHA UM PeaJTbHOro
HaKa3aHUs B pa3Mepe ABYX TPeTell, UTO ABJIIOCh OOBEKTUBHBIM (AKTOM U 3TO MOPOKIAIIO
npaBoBble mnocjaeacTtBuAa A npuMeHeHusa Y/IO. To ectb MBI UMeeM 4Ype3MepHBIU
dopmanusM, He UMEIOIIUNA HUKAKOTO OTHOILIIEHUA K Pa3yMHOCTH.

HecmoTpss Ha TO, 4YTO «... BHYTPUIOCYZJAQpCTBEHHBIM CyAaM MNpPH IpPUMEHEHUU
IIPOIlECCYaJIbHBIX HOPM HAJJIeXKUT u30eraTh Kak 4Ype3MepHoro ¢opMmanausMma, TaK U
Ype3MePHOH T'MOKOCTH, KOTOpPblE MOTYT IIPUBECTH K OTMEHE IPOIlecCyaIbHbIX TPeOOBAHUH,
yCTAHOBJIEHHBIX 3aKOHOM (...) (§ 110 IlocraHoBieHUS OT 20.02.14 r. o Aeny «IIIumkos
npoTuB P®»), 0lHAKO «... pAHOHHBIN Cy/] UCTOJIKOBAJI IIPOIECCYATHHYI0 HOPMY ... CIIOCOOOM,
KOTOPBHIl BOCHPENATCTBOBATI PACCMOTPEHHUIO KAJIO0bI 3asBUTEJIS IO CyHIECTBY, B
pe3ysIbTaTe 4yero ImpaBo IOCJIeNHero Ha 3MGEKTHBHYIO CyeOHYI0 3aIlUTy OBUIO HapyIIEeHO
(...)» (8§ 57 IlocTaHOBIEHUS OT 01.04.10 T. 110 Aeny «I'eopruii HukosmaeBny MuxaiaoB IpoOTHB
Pd»).

B pesynpraTe «IIpuHMMas pelieHue .., HAIMOHAJIBHBIE Cy/Ibl HE TOJIbKO HaKa3aJIu ero 3a
HecoOmoneHne UM GopMaabHOTO TpeboBaHus. OHHU TakKe YCTAHOBUJIU VI 3aABUTEJIA
CyllleCTBEHHbI€ OrpaHUYE€HHUdA, MPENnATCTBYIOIIUE PACCMOTPEHUI0 €ro ...
TpeGoBaHuii cysamu. Takum 06pa3oM, B HACTOSAIIEM JieJie 3aTPOHYTa He IIPOCTO mpobyieMa
TOJIKOBAHHSI IIPABOBBIX HOPM B OOBIYHOM KOHTEKCTE, HO IpobseMa HeOOOCHOBAHHOTIO
TOJIKOBAaHUA IIPOIECCYAIbHOTO TpeOOBaHUA, KOTOpPOe HPEeHmATCTBOBAJIO PACCMOTPEHUIO
HCKOB 3afBUTEJNS MO CYHIECTBY M IOJTOMY 3aTpParuBajio CyIIHOCTh €ro mpaBa Ha
oopamenue B cyx (..). Takoe Hernbkoe IpUMEHEHHE IPOIECCYaJTbHOTO IpaBUIa, 0€3
yueTa KOHKPETHBIX OOCTOATE/NIbCTB, HE€ MOKET CUHUTATHCA COOTBETCTBYIOIIUM
nmyHKTy 1 cratbu 6 KouBennuwm» (§ 32 IlocraHoBieHUs OT 22.12.09 T. 110 Aeiy «Ceprei
CmupHOB poTuB PO»).

Takke «... "upe3amepHbI GopMasu3M" MOXKET HPOTHBOPEYUTH TPEOOBAHUIO
obecrieueHUs1 NMPAKTUYECKOTO M 3(PEEKTHBHOro IpaBa JOCTyNa K CyAy B COOTBETCTBUHU C
MyHKTOM 1 ctatbu 6 KouBeHIu (...). OOBIYHO 3TO MIPOUCXOJIUT B CIIyYasxX 0COOEHHO CTPOTOM
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KOHCTPYKIIMH IPOIIECCYaJIbHOM HOPMBI, NPEMATCTBYIOIIEN PACCMOTPEHHUI0 HCKA
3asIBUTENIA MO CyHIECTBY C CONYMCMEYWUM PUCKOM HAPYWeHUA e20 npasa Ha
adpdexmusnyro aawumy cyodom (...) (§ 97 [ToctaHOBIEHHUA OT 05.04.18 T. 10 Aeay «3ybak
npoTuB XopBaTtuu»)... IIpu mpoBegeHun 3Tou oneHku Cyz, 9acTO MOUEPKUBAT BOMPOCHI
«IIPABOBOM OIPENAEIEHHOCTH» U <«HAJJIEKAIIero OTIPABJIEHUS IIPABOCYIUSI» B
KayecTBe ABYX I_leHTpaJIbeIX JJIEMEHTOB /1JIA HpOBeZLeHI/IH pa3111/1q1/1f{ ME)KI[y qpesMeprlM
popmann3aMoM M NpueMseMbIM HPUMEHEHUEM NPOLeAYPHBIX (OpMabHOCTEN... IPAaBO HA
JOCTYII K CyAy YIIEMJIAETCA B TEX CAyYasX, KOr a HOPMbl nepecmaiom cAylicums
UeAAM NPABoE8oil onNpedeaeHHOCMU U Hadaelcauwe2o omnpasaeHUs Npasocyoust
H €030aiom ceoe20 podda 6apubep, npenamcmaeayowuil momy, Hmoosbl e20 uau eé
0en10 0bL10 paccMompeHo no_cyuiecmasy komnemeHmubim cyoom (...)» (§ 98 tam
XxKe).

Ho mockojsbKy «IpoIieccyajibHbI€ IpaBa OOBIYHO HAYT PyKa 00 PyKy C
MpoLecCyaIbHBIMH oOOA3aTeabcTBaMu» (§ 93 3ybak), MosToMy, pelias BOIPOCHI
cyZeOHOU TIPOIeAYPhl 1 COOTBETCTBYIOIEN OTBETCTBEHHOCTH, HEOOXOUMO YUUTHIBATH,
BO-IIEPBBIX, «AOCTYITHOCTh COOTBETCTBYIOIIEH MPAKTHUKH /1A 3aABUTEIA U ABIAETCA
JIM OH WJIHM OHA MPEJCTABJIeH KBaau@uiupoBaHHbIM opucromM (...)» (88 89, 93 Tam
3K€e); BO-BTOPBIX, BAXKHBIM SIBJISIETCS BBIABJIEHHE «IIPOIECCYyaTbHBIX OIIMOOK, KOTOPhIe HMETH
MECTO B XOJie¢ pa3bHpaTesibcTBa U KOTOPHIE B KOHEYHOM HTOTE HE ITO3BOJIMIN 3aSBUTENIO
MIOJIYYUTD JOCTYII K CYAY, U MIPUHATHA PEIIEeHUsI O TOM, ObLI JIK 3asiBUTE/Ib BBIHYKIEH HECTU
ype3MepHOe OpeMs B CBS3M C TAaKMMHM OIMOKaMH. B Tex ciaydasx, KOrja paccMaTpuBaeMasi
mpoljeccyasbHass oOmKMOKa BO3HHUKAET TOJBKO C OJHOM CTOPOHBI, 3asABUTENb WIH
COOTBETCTBYIOIIME OPraHbl, B YACTHOCTH cyZ (CyAbl), B 3aBUCUMOCTH OT jesa, Cya 0ObIYHO
CKJIOHEH BO3JjiaraTthb OpeMs Ha TOTO, KTO JIOIMycTHI 3TO (...)» (§ 90 TaM ’ke) U «OorpaHUUYEeHue
JOCTyIIa K Cyay Oyaer Hecopa3MepHbIM, €CJIH HEAOIyCTHUMOCTh CpeJCcTBa
MPaBOBOM 3al[UTHI ABJSAETCA Pe3y/IbTaTOM OTHECEHHA ONINOKM Ha 3aABUTEJA, 3a
KOTOpO€ OH WIH OHA HE HeCceT 00bEKTUBHOM OTBETCTBEHHOCTH (...)» (§ 95 TaMm ke).

V3 npuBefeHHOTO MOXKHO CJieJIaTh BBIBOZ O TOM, YTO POCCHUCKHE IPABOIPUMEHHUTENU
peasIbHO MapaJIOTHYECKU TOJIKYIOT IOJjIeKalye MPUMEHEeHUI0 HOPMBI IIpaBa B pe3yJIbTaTe
Yero MPHUXOAAT K PEIbHBIM IMapaHOUAJNBHBIM BBIBOJIAaM, KOTOpDble HE HMEIOT HUUYero
o0IIero ¢ HaJJIeKAIUM OTIPaBJI€HHEM IpaBoCcyAuA, TO ecTh 35(PPEeKTUBHBIM
BOCCTAHOBJIEHMEM HapyIleHHOro IpaBa (cr. 8 BceoOumieill Aekyapanuii mpaB 4YeOBeKa) M
co3darom Oapvep, npenamcmeyrvwuii. momy, umoovt deaa Kepme OvLU
paccmompenst no cywecmsy kKomnemeHmHusim cydom (§ 39 IlocraHoBiIeHUs OT
02.12.14 T. 10 JAeny «YpeksaH u [laBiamdyeHKO NMpoTUB MOJIOBBI»): «... orpaHUYeHUEe Oy/ieT
HECOBMECTHMO C IIyHKTOM 1 cTaThul 6 KOHBEHIIUH, eCJIN OHO He IpecsielyeT 3aKOHHYIO LeJIb U,
ecJI He CYIIeCTByeT Pa3yMHON COpPa3MEpPHOCTH MeX]y IpUMeHsAeMbIMH MepaMu U
npecyienyemoii nenpo (...). [IpaBo Ha fgocTynm K cyAay Hapyliaercsd, KOIZla 3aKOHHBIE
IIOJIOKEHUsT OOoJIbllle He CJIyKaT 3a/avaM IIPAaBOBOM 0e30macHOCTM U HAJJIeKalllero
yIpaBJIEHUs IMPABOCYAUEM U CO3/Ial0T Oapbep, HPENATCTBYIONIUNA PpPacCMOTPEHUIO Jiesa
3asIBUTEJIA 1O CYIECTBY KOMIIETEHTHBIM cyZoM (...)». OmgHako B JiroboMm ciydyae «BuacTtu
00.JCHbL 1e1aTh TO, UTO SABJIAETCA PA3YMHLIM B JAHHBIX 00CTOATEIBCTBAX JIJIs
cOopa U o0ecrneueHUsI JOKA3aTEJbCTB, U3YHUEHUA CeX NPAKMuuecKux cpeocma
packpusimus ucmumHsl u NPUHATUA IMOJTHOCTHIO 000CHOBAHHDBLX,
0ecCIIpUCTPACTHBIX U 006EKMUBHbIX PpeUIeHuil, He ocinasueé 0e3 GHUMaHUA
nodo3pumeavHsle hakmul... (...)» (§ 66 [TocTaHOBIEHHUA OT 05.12.17 T. IO JIeJTy «AJTKOBUY
(Alkovi¢) mpoTtuB MOHTEHETPO» ).

B cBfA3M ¢ U3JI0KEHHBIM HAMIOMUHAEM, YTO «... CPEJICTBO IIPABOBOU 3aIl[UTHI,
IIpeTyCMOTPEHHOE cTaTher 13 KoHBeHIuu, 10/HO OBITH "3(pEeKTUBHBIM"' KaK HA PAKTUKE,
TaK U B 3aKOHO/IATEJIBCTBE € Yeablo npedynpedcdeHusn npeanoaaraeéMoro HapyueHus
AUOO e20 npeceueHusn WIN TPENOCTABJIEHUsA a/JIeKBAaTHOTO BO3MeEINEHUs 3a Jioboe
HapyllleHue, KoTopoe yxxe npousonuio (...) (§ 64 IlocraHoBieHUA OT 06.02.14 T. 1O Jiesy
«CeMUXBOCTOB IPOTUB P®»).

Korma peur wuzer o6 OCHOBOMNOJIAraloIeM IIpaBe Ha B3allUTy OT IBITOK U
OecueslOBEUHOTO U  YHIIKAIOIIEr0 JIOCTOMHCTBO  OOpallleHus, IpeBeHTUBHbIE U
KOMIIEHCATOPHBIE CPEJICTBA IPABOBOM 3aIUTHI JOJIZKHBI JIOMOJHATH APYT JPYra, YTOOBI
cuntatbcs 3d@exkTuBHBIMU. Hannune NPEeBEHTHUBHOIO CPEACTBA IPABOBOH 3alUTHI
SIBJISETCS 00A3aTEIHbHBIM U 3(h(heKTUBHOU 3aIUTHI JIUII OT OOpalleHus, 3apenieHHOTO
crateedl 3 KouBennuu. /lelicTBUTEFHO, 0CO0AA BaKHOCTD, KOTOpyiIo KOHBEeHITUA nnpuiaer
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9TOMY IOJIOKEHUIO, TPEOYET .., YTOOBI rOCy/IapCTBA-YIACTHUKY YUPEAUIH B JIONIOJTHEHHUE K
KOMIIEHCATOPHOMY CPEACTBY IIpaBOBOM 3amuThl 3(P@PEKTUBHBIM MeXaHU3M A
OIIEPAaTUBHOIO IpeceueHus JIO00ro TAaKoro oopaimeHus. B MpoTHBHOM ciydae
MepCIeKTUBA IPUCYKJIEHUs KOMIIEHCAllMu B OyzymieM Morsa Obl Y3aKOHUTb OCOOEHHO
CWJIbHBIE CTPAJIaHUsA, HapyIIAIoIIHe 3TO KiIioueBoe mosioxkeHue KouBennuwu (...) (§ 64 tam
ke)... EBpomeiickuii Cys OTKJIOHWI Kak Hed(hPEeKTUBHYIO IPEAYCMOTPEHHYIO TJIaBOU 25
'paskmaHCKOTO TIpoOllecCyaIbHOTO Kojsiekca Poccuiickonr ®ezmeparum kajmo0y B cyA Ha
HapyIlleHHue MpaB U CBOOOJI M XOAATalCTBO O JOCPOYHOM OCBOOOXKIAEHHWU (...), PEIINB, UTO
Biaactu Poccuiickoil ®Penepanyu He CMOIVIM MOATBEPAUTH MPAKTUYECKYI0 3(PPEKTHBHOCTH
TaKUX CPEACTB IPABOBOM B3aIllUThl MPHUMEPAMU W3 IPaBOINPUMEHUTEJTLHOW IPAKTUKH. B
HACTOSAIIEM Jiejie BJaacTu Poccuiickoit ®eslepany Takke He CMO21U 006ACHUIMDb, KAk
JaHHBIE NPoOUEdYPbL O0O0ANHCHBbL _ObLAU __padomamsb B OTHOIIEHHH KaJI00
3aKJIIOYEHHBIX, OCOOEHHO KOTI/Ja OHHU KaCaJINCh OYE€Hb crienupuuecKkux mpooJiem,
CBA3AaHHBIX C YCJIOBHAMH COAEP:KAHUA MOJ cTrpaxkeu. OTCyTCTBHE YCTaHOBJIEHHOU
YETKOU U JIOCTYITHOH Cy/IeOHOM MTPAKTHUKU B 3TOM OTHOIIEHUH 0COOEHHO MPOSBUIIOCH C YIETOM
MPEJICTaBJIECHHBIX CTOPOHAMHM BechbMa IPOTHUBOPEYUBBHIX ONHWCAHUN IMPOLEAYPHI, B
COOTBETCTBUH C KOTOPOU 3aABUTETD JOOUBAJICA IOCPOYHOTO OCBOOOXKAEHHUA (...)... » (§ 67 Tam
xKe).

3.8 Crarpa 18 Koncrutyniuu PO B KOHTEKCTe HapyllleHUA 4acTu 2 cT. 55 Koracrurynuu PP.
craTtha 18 Koncrurynuu PO:

HpaBa u CBO6OI[I)I YEeJIOBEKa H TIpaXJaHHHa ABJIAITCA HEIOCPEACTBEHHO
ILeIL/,ICTBYIOHlI/IMI/I. % onpeaeadarnT CMbICI, COACPXKAHHEC N IIPUMEHCHHEC
3aKOHOB, [€ATEJIbHOCTDb SaKOHO[[aTeHLHOfI Y HUCIIOJIHUTEIbHOU BJIaCTH, MECTHOTO
caMOyIIpaBJIEHUA U obecIIeunBaTCsA IIpaBOCyJHEM.

yacTs 2 cT. 55 Korcrurynuu PO:

B Poccuiickoit Penepaniuy He JOJIKHBI U3/1aBAThCsl 3aKOHBI, OTMEHSIONUE WU
YMaJISIONIHE IPaBa ¥ CBOOObI UeJIOBEKA U TPasK/IaHHHA.

OGocHOBaHUE HAPDYIIEHUMH.

Tak xkak B Poccum de facto cozmanbl Tpu Kiacca: 1. TOCIOJ, 2. OOCTYKHBAIOIIHE UX IO
BHJIOM OPTaHOB BJIACTHU ITPECTYITHbIE U TEPPOPUCTHUYECKHUE OPTraHU3AIUH U 3. paboB, IO3TOMY
U MPUHSATHE 3aKOHOB, M UX MPUMeHEHHe UMEIOT U pa3Hble IIeJIM, U pa3Hble cpezcTBa. Ecim
wieHsbl Ki1acca rocroy de facto HajiesieHbI TpaBOM Ha ITOJTHOE OTPHUIJAaHHE 3aKOHHOCTU M OHU B
HapyIlIeHue 4. 2 CT. 15, 4. 1 CT. 19, 4. 1 CT. 21, 4. 1 cT. 45 KoHctuTyuu P® 3akoHam BooOIIe He
MOAYUHSIOTCA, a WIEHbl OOCIYKMBAIOIINX WX JIEUCTBYIOIIUE IO/ BHUIOM OPTraHOB BJIACTH
IIPECTYIIHbIE ¥ TEPPOPUCTHUYECKHUE OPraHU3AIUA OCBOOOKAEHBI OT OTBETCTBEHHOCTH 3a
coBeplIaeMble MPeCTyIIEHUA B OTHOIIIEHUH PaboB, TO pabbl CHJIy 3aKOHOB HCITBITHIBAIOT
Ha cebe B IIOJIHOHM Mepe, IOCKOJIbKY OSTH 3aKOHBI YJIeHaMU OOCIIY;KHBAIOIIUX TOCIIO/
JIEVCTBYIOIIUX TI0J] BUJIOM OPTaHOB BJIACTU IIPECTYIIHBIX M TEPPOPUCTHUYECKUX OPTaHU3AIUN
TOJIKYIOTCSI TIapaJIOTUYECKU B Ppe3yJbTaTe Yero OOBEKTHBHON PpEabHOCTHIO SBJISETCS
napaHouaHaa IlluzodpeHusi, B KOTOPYIO IOIPY:KE€HbI Bce KJjacchbl. PasHuia
3aKJII0YaeTCs TOJIBKO B TOM, YTO WIEHBI KJlacca TOCIIO/ HaJleJIEHbI TIOJIHBIM ITPABOM Ha JIIOOYIO
BCE/IO3BOJIEHHOCTh, Kakasg Obl UM He TIpUIIa B TOJOBY ©U € IIOMOIIBIO
JUCKPUMWHAIIMOHHBIX 3aKOHOB HAJIeTUIU ce0sl PaBOM pacIoOpsiKaThes OI0PKETOM IO
CBOEMY VCMOTPEHUIO, Pa3BOPOBBIBAsA €ro B JIIOObIX MacHiTabax, Kakue um
nompeoyromea JJisi yI0BJIETBOPEHUS CBOUX MIPUXOTEN, a YIeHaM JIEUCTBYIONIHX 107 BUIOM
OpPraHOB BJIACTU IIPECTYIHBIX W TEPPOPHUCTUYECKUX OPTaHU3AIUN KJIACC TOCIOJ] CO3MAJ
YCJIOBUA IS JKU3HH, MO3BOJIAIONIHE C YKACOM B0CNPUHUMAMb UX nepexol B
KJIacc paoos. [losTroMmy wieHam Kiacca paboB B YieHaM JeUCTBYIOIIUX I10JT BUJIOM OPTaHOB
BJIACTU IIPECTYITHBIX U TEPPOPHUCTHUYECKUX OPTaHU3AIMH HUYETO HE OCTAETCA JieslaTh, Kak
BIIENIUTHCA JIPYT JPYTY B IJIOTKU M TOTEIIATh CBOUX XO35€B, KOTOPblE UM WHOT/IA OpocaioT
MOJJAYKA CO CBOErO IapCKOro, TO €CTh Kak Obl MpUHAJJIeKAIero BceMy Hapoay OoJiKeTa,
croia. Ho TOCKOJIBKY WJIEeHBI KJacca TOCHOd adCOAI0MHO 0C8000X4HCOeHbL om
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omeemcmeeHHOCMu 3a coBeplIaeMble MPECTYIIEHU U 3HAIOT, UYTO pab0B OHU MOTYT
Jlep;KaTh B CTpaxe TOJIBKO IOCPEJCTBOM IPECTYITHBIX M TEPPOPHUCTUUYECKUX OPTaHU3AIlHT,
JIEUCTBYIOIIUX IO/ BHJIOM OPTaHOB BJIACTH, MIOITOMY /JISI 9THX II€JE€H U CO3Jal0oTCA TaK
Ha3bIBa€MbI€ 3aKOHBI, KOTOpbI€ HE€ HMEIOT Pa3yMHOro OObACHEHUA. YUjeHbI
MIPECTYIHBIX ¥ TEPPOPUCTHUYECKUX OPTAaHU3AIUH, TEHCTBYIOIIMX 0/ BUIOM OPTaHOB BJIACTH,
00BsICHUTD TBOpsieecs: bedymue He MoryT. UJleHBI Kjacca TOCHOJT OOBACHATh 3HAUEHHE
COBEpIIIaeMbIX UMH JIEHCTBUI BOOOIIE He HaMepeHbl. A pabbl, Y KOTOPHIX XaTa C Kpaiw, He
UMEIOT HU MEXaHU3MOB, HU JKeJIaHUS y3HATh IPUYNHBI, 110 KOTOPBIM COJIEPKAHUE B YCJIOBUAX
JIOMAIITHETO apecTa IpUpaBHUBAETCA K yciaoBuaM cojgepxkanua B CU30 u MBC, a takxke
PaBHO3HAYHBI OT KOJIOHNU-TIOCEJIEHHSA /IO TIOPbMbI, XOTS 5TH YCJIOBUS HE PABHO3HAYHBI B CHITY
YUK P®. To ectb Bcé ynmupaeTrcs B OIOKETHBIE CPECTBA, KOTOpbIe MpeAHA3HAYEHbI I
Pa3BOPOBBIBAaHHUs WIEHAMH KJjlacca TOCIIOZ, B pa3Mepax, KOTOpble UM HEeOOXOAUMBI JIJIs
YIOBJIETBOPEHUS CBOUX MPUX0TEH, KOTOPHIM HE MO:KEeT ObITh KOHIIA M Kpas, 4yTo ObLIO
ycTaHOBJIEHO B bubnuu: «Y HEHachITUMOCTH JBE JIOUepH: «JaBad, pamai!» Bor Tpu
HEHAChITUMBIX, U YeThIpe, KOTOpPble He CKaXKYT: «JIOBOJIBHO!» (1. 15 miaBel 30 Ilputuent
Cosomona). EcrecTBeHHO, YTO NpPH TAaKOM IOJIOKEHHWH IS HaBEJIEHUS TOPSJAKa B TeX
KazeMaTax, KyJa IoMeIlalTcs pabbl, JeHer He XBaTajJo M He XBaTUT HUKOraa. [losTomy
JUCKPUMUHAUYUOHHOE OMHOoWeHUe K 0100 cemHbim cpedcmeam TPUBOIUT K
OUCKPDUMUHAUUOHHOMY  OMHOWECHUIY KO _8CeM __ CA0aM __odwecmea u
3aKoHodameasLCcmaey 6 ueaAoM, KOTOpoe HaXOAUTCA B MPAMON 3aBUCHMOCTH OT TOTO,
Ha KakWe IeJId HaJl0 M3Ppacxo[0BaTh IE€PBOOYEPENHO. A IIOCKOJIBKY MPOMBIIILJIEHHOCTh B
Poccun mpakTUYECKU YHUUTOXKEHA U OCTATKH OT HEe€é nepedaMbl wieHaM Kjiacca TOCIo/, TO
€CTh BBIPYYKH OT MPOAAKU HAIMOHAJIBHBIX TOBAapOB HE MPEABUAUTCI, ITO3TOMY
IPUHUMAaEMbI€ 3aKOHbI HMEIOT U [ABOHHOE IpeJHasHAYeHUe, U JABOHHOE
IpUMEHEHVE B 3aBHCHMOCTH OT IIpPecjieyeMbIX IeJIe¥, KOTOpble MOTYT MEeHAThCS
MpaKTHYeCcKu exxkeaHeBHO. Vcnosbdyemas napanousiHas [lIusodpennsa v comyTcTrByrouiue
€y HHAYIIUPOBAHHbIE IICIXUYECKHE PACCTPONCTBA SABJISIETCA BCETO JIUIIb CPEJCTBAMHU
1 HEMHUHYEMbIMHU MOCJIEACTBUAMM.

OnHako (akTt ocraercsi (akTOM: YCJIOBHA AOCYAEOHOTO JIUIIEHHS CBOOOABI U YCIIOBUS
JIMIIIEHUST CBOOO/BI ITOCJIE BHIHECEHUS IIPUTOBOPA HE MUMEIOT HU Pa3yMHOTO OIPaBIaHUs, HU
pa3yMHOTO  OOBsACHEHUs, SBJAITCS HENMPONMOPIHHUOHAJBHBIMH U  OTKPOBEHHO
JIUCKPUMHUHAIIUOHHBIMHU, a TO03TOMY He OTBEYAIIIMMU TPEeOOBAaHUSIM «KauyecTBA 3aKOHA»,
KOTOPBIX TPEOYeT BEPXOBEHCTBO MPaBa B JIEMOKPaTUYECKOM ODIIlECTBE.

B cBasu c¢ atuMm (dakTtuueckoe HaxkazaHnme B ycaoBusax CHU30 u HMBC, To ecthb
3axsmoueHue (§ 98 IlocraHoBieHHsA OT 12.02.13 T. 1o jeny «Edumenko nmporus Pd»),
HeCcOpa3MepPHO WHKPUMUHUDPYEMBIM )K€ COBEPIIEHHBIM IPECTYIJIEHUAM, HE TOBOPA O
MPECTYIJIEHUAX, KOTOpble MHKPUMUHUPYIOTCA B OTHOIIEHUHW HEYTOAHBIX CYyIIECTBYIOIIEMY
PEXUMY C IIPECTYITHOU I1eJIbI0 PaCIpaBbl C HUMM.

MIMeHHO TTO3TOMY HEBO3MOXKHO JIOOMTHCSA MOHUMAHUSA TOTO, UTO <«... TOCYyJapCTBEHHbIE
OpraHbl 00A3aHBI 00€CIIeYnUTh, UTOObI OrPaHUYEHHE IIPaBa ... C MOMEHTa €ro BBEJIEHUs U B
TeyeHHe BCEero CpPoKa ero AercTBuA ObLI0 O0OCHOBAHHBIM U copa3sMepHbIM. Kak
IIPAaBUJIO, JOJIZKHA OBITH IIPElyCMOTPEHA BO3MOKHOCTD OCYIIECTBJIEHUS Cy/IeOHOTO KOHTPOJIA
B OTHOIIIEHNU OI€EHKHU 000CHOBAHHOCTH U COPA3MEPHOCTNU OTPAHUYEHU A, TTOCKOJIbKY
cyapl obecreynBalOT HAWIyUIlFe TapaHTUM HE3aBHCUMOCTH, OeCIPUCTPACTHOCTH U
IIPAaBOMEPHOCTH MNPHUMEHsEeMbIX mpoueayp. O6beM cyne6HOrO KOHTPOJIS 00.%CeH
o0ecneuugams BO3MOKHOCTHh yUueTa @8CexX OOCTOATEJLCTB J€JIa, B TOM YHCJIE TeX,
KOTOpbIE KacaloTcs BOIPOCAa O copa3mepHocmu orpaHuyurtenbHoil Mmepbl (...) (§ 32
ITocTtaHoBI€HUA OT 20.09.16 T. 10 Jeny «BmacoB u benbsim nmpotuB P®»)... orpanuueHust
MOTYT OBITh MPU3HAHBI OOOCHOBAHHBIMU B KOHKDETHOM CJIydae JIMIIb MPH YCJAOBHH, UTO
MMEIOTCSI OUEeBHU[HbIe MMPU3HAKHU TOTO, UTO CyIIIECTBYET peaIbHbIN OOIIEeCTBEHHBIN HHTEPEC,
KOTOPBIH IEPEBENINBAET ITPABO OTAEIHHOTO JIUIA ... OTPaHUUYEHUA TAKKe MOJKHBI OBITHh
OCHOBaHbI HA KOHKPETHBIX JOKA3aTEeJIbCTBAX, JOCMOBEPHO CBU/IETEIHCTBYIONINX
0 HaJIMYUU MPOJOJIKAIOIIENCS Yrpo3bl, HAa IIPeIOTBpallleHle KOTOPON HalpaBJieHbl TaHHbIE
MephHL... o0wWee M NPaAKMuueckKu asmomamuueckoe OZpaHuueHue He Modcem
ObIMb NPU3HAHO HeoOxoouMbiMm (...)... (§ 34 Tam Ke)... asmomamuueckuil 3anpem
... 0€3 yueTa JJUYHBIX 00CTOATEJIbCTB 3aNHTEPECOBAHHOTIO JIUIIA He MOJXcem 0bimb
NPu3HaH "Heob6xo00uMbiM 8 demoKkpamuueckom oowecmae'» (§ 37 Tam xe).

Taxke, «... CyIIecTBYMIIas MpaBoBas 0a3a W TOJKOBAHUE PYKOBOAIIUX MPUHITUIIOB
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BBIIIIECTOSIIIUX CY/IOB JOJIZKHBI OBITh JIOMOJHEHBI OOSA3aHHOCTHIO CYAOB IIEPBOU U
KacCallUOHHON WHCTAaHIUI paccmampueams ocodvle 00cmosmenbcmea aesa, uTo
MOJKeT IMOTPeGOBaTh OT HUX KaK OT 2APAHIMO6 KOHB8EHUUOHHLIX NPAE NMPUHATUA
0CO0BIX Mep UHOUBUIYANIbHO20 XapaKmepa, CliocCOOHBIX KOMIIEHCUPOBATh TPYAHOCTH,
BO3HUKIIINE U3-32 OTCYTCTBUSA CBU/ETeNA B 3aiie cyna. CyAabl npogepaiom, mpearosiaraer Ju
BHIODAHHOE peIlleHHEe COOJIIOAEeHHEe IIPaB OOBHUHIEMOIO, IMO3BOJIAIOT JIA €My
3¢ ¢eKTUBHO yUYaCTBOBAaTh B PACCMOTPEHHUH JiejIa U N30eKaTh MOMEIIEHUA €ro B
CYLIIECTBEHHO HEOJ/IAarONPHUATHOE MOJIOKEeHUeEe Vis-a-vis (pp. - 0 OTHOIIEHHUIO K) K
cTOpoHe 00BuUHeHUn» (§ 64 IlocTaHOBIIEHUA OT 12.12.17 T. 0 Ty «3a/[yMOB IPOTUB P®»).

3.9 MexayHapogHOe MPaBo, MojjleKallee TPUMEHEHUIO B CUy 4. 4 cT. 15 Koncturynuun P® Bo
B3aHMMOCBSI3H CO CTaThIMH 2, 17 (dactu 1 u 2), 18 Koncrurynuu PO.

«... JMOJZKHA OBITh HEKasdA B3aWMMOCBA3b MEXKAY VIOMSIHYTHIM OCHOBaHHEM
JIOILyCTUMOTO JIMIIIEHUA CBOOOABI M1 MECTOM UM YCJIOBHAMHU cozep:xkaHusa. (§ 78
ITocranoBnenuss oT 13.01.11 r. mo fAeny «ladpga mporuB [epmanu»)... B oTHOmeHUn
HAa3HAUEHUs HAKA3aHUHM ... BONIPOCH HAJJI€KAN[Ero NPUMEHEHUs HaKa3aHUU B
OCHOBHOM He OTHOCATCA K cdepe neiictBusa KOHBEHIWH, HO ... MPOU3BOJIBHBINA WIH
HeCcOpa3sMEepPHO /JINTEJBbHBINH CPOK HaKa3aHUs MOXKET TIPH  OIpeIeIeHHbBIX
00CTOAITENTHCTBAX BBIZBIBATH BOIIPOCHI B cooTBeTcTBUU ¢ KoHBeHIuew (...). TouHo Tak ke
HEJIb351 UCKJII0YaTh, YTO OCTABJIEHUE 3aKJIIOUEHHOTO B COCTOSIHUHM HEOIPEAEeJIEHHOCTH B
Te4yeHHe JIUTEJbHOT0 CPOKAa OTHOCHTEJIbHO €ro Oyayliero, OcCOOEHHO
JUINTEJIbHOCTH €ro JINIIEHUs CBOOOABI WU JIUIIEHHE 3aKJII0YEHHOTO IEPCIEKTUBBI
0CBOOOK/IEHUS MOTYT TaK:Ke BhIZBATh BOIIPOC C TOUKH 3peHus crarbu 3 KonpeHmun
(...). Kpome Toro, ¢pakT OTCYTCTBHA MPABOBOM OCHOBBI HAKA3aHUA WJIH 3aKOHHOCTH
dan ueaeit KoHeeHyuu saBiserca eme OXHUM (PAKTOPOM, CIIOCOOHBIM IIOBJIEYh
IpU3HaHWe HapylleHus cratbi 3 KOHBEHIMM B OTHOIIEHWUU OCYyxRAeHusA Jyura (...). ITU
MPUHITAIIBI MOTYT IPUMEHATHCA ¢ HEOOXOAUMBIMUA H3MEHEHUSMHU 10 OTHOIIEHHUIO K JIUILY,
copep:KalmeMycs B TIOPbME B IIPEBEHTUBHBIX IEJIAX MOC/TI€ MMOJTHOTO OTOBITHA UM
HakKasaHuA...» (§ 107 TaM ’Ke)... YKa3aHHbIE OOCTOATEJHCTBA, DU KOTOPHIX 3ASBUTEJIb
COAEPKAJICS MOCJIE€ TIOTHOTO OTOBITHA UM HAaKa3aHUA, JI0/KHBI ObLTH BbI3BATh Y HETO
YYBCTBA YHIIKEHUsI U HEOIPE/IeJIEHHOCTH OTHOCHUTEJBHO OYyayIlero, BBIXOASAINME 3a
npeaeabl HEN30€eKHOT0 3JIEMEeHTAa CTPAaJaHuA, CBA3AHHOIO C JIIOOBIM JIHNIIIEHHUEM
CBOOOABI...» (§ 110 TaM xke).

HeobOxoiMMO «BBISICHUTb, COOTBETCTBYET JIM CaMO HAI[MOHAJIbHOE 3aKOHO/IATEIHCTBO
moJIo’keHusIM KOHBEHIIMU, B TOM YHCJI€ MPSIMO WM KOCBEHHO BBIPAXKEHHBIM B HEW OOITUM
MPUHITATIAM... €CJTH PeYb UJIET O JIMIIIEHUU CBOOOIbI, 0COOEHHO BayKHO, UTOOBI OBLI COOTIOEH
OOIIMI MPUHIMI IIPABOBOH OIIpe/iesIeHHOCTH. I103TOMy OYeHBb BasKHO, UYTOObI YCIOBHSA
JUIIEHUsI CBOOOABI, cojepskalluecs B HAIMIOHAJILHOM B3aKOHO/IaTeJIbCTBE, OBLIH SICHO
ompezesieHbl, a Takke YTOOBI MOKHO OBLIO TpeABUIETh IPUMEHEHHE CaMOTO
3aKOHOZATEJIbCTBA, TO €CTh 4TOOBl HAIMOHAJILHOE 3aKOHOJAATEILCTBO OTBEYAJIO
craHzaapry ''sakoHHocTH", ycmanogaennHomy Komeenuueii, craHAapTy, KOTODPBIHA
TpeoyeT, YTOObI 3aKOHO/IATEILCTBO OBLJIO IOCTATOYHO TOYHBIM, UTOOBI ITO3BOJIUTH YACTHOMY
JIUIy - ecyqiu OyZieT HeoOXOAHMMO, IOCJIE COOTBETCTBYIOIIUX PEKOMEHIAINN - MPEABUIETH B
Pa3yMHBIX IIpefiesiax MOCJAeACTBUSA, K KOTOPhIM MOXKeT IIPUBECTU KOHKpeTHOoe esaHue (...) (§
125 IlocranoBneHuss OT 08.11.05 T. mO Jeny «XyA0epoB HNpPOTUB P®»)... HalMOHAJIbHBIE
OpraHbl HM pa3y He pacCMaTpPUBAJIA BOIIPOC O TOM, H€ MPEBBICII JH CPOK COAEPKAHUS
3aABUTEJIA IO/ CTpa:Ked '"pazymuble npezaesbl’’. Heo6XoMMOCTh B TAKOM aHAJIN3€
JXOJIKHA ObL1a cTaTh 0COOEHHO 3aMETHOU IOCJIe TOTO, KaK 3aABUTENDb MPOBEJ IO CTPaXKeEHN
OoJiee ZIByX JIET, © HCTEKJIHN BCE JO03BOJIEHHbIE HAITMOHAJIBHBIM 3aKOHOJAATEJIbCTBOM
CPOKHM cojiep:KaHHusA moa crpaxken (§ 178 Tam ’ke)... HEOOXOAUMOCTH "00€CIIeunBaTh...
HCIIOJTHEHUE TIPUTOBOPA'"... 3TO OCHOBAHME JJIs COJIEPKaHUsA IO/ CTPAKEH IPEeyCMOTPEHO
TOJIBKO B HOAIYHKTe "a" myHKTa 1 cratbu 5 KOHBEHIINH, KOTOPBIN peryyjupyeT cofiepKaHue
MO/ CTPpaKEU JIUIA, "OCYKAEHHOTO KOMIIETEHTHBIM cyzsioM'. OJIHAKO B HACTOSIIEM JIeJie
3a5IBUTEJIb HE OBLJI OCY:KIAE€H, U CChUJIKA HAI[MOHAJIBHBIX Cy/ZIOB HA 3TO OCHOBAHHUE SIBJISUIACH
TIPEJIPENIEHUEM JIeJIa 10 CYIIECTBY, MPECTABIEHUEM OCYKJEHHUs B KQUECTBE €IMHCTBEHHO
BO3MOKHOT'O HICX0Ja pacCMOTpeHus esa» (§ 179 tam xe).
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«Bo3zBpaimasce k cratbe 5 KoHBeHIUU.., BO30OHOBJIEHHE YTOJIOBHOTO pa3bupareynbCcTBa U
IIepecMOTp /lejla He CTaJM COOTBETCTBYIOIIMM H JOCTaTOYHBIM BO3MellleHHeM yiepba aJis
3asgBUTE/ISA B OTHOIIEHUU €ro KajoObl HA OCHOBAaHWM IOJIYHKTA "a" IyHKTa 1 CTaThHU 5
Konsennuu. IIpoBens OoJiee ImiecTu JeT 6 3AKANUEHUU .., 3aABUTEIb IIpeTepIies
3HAUYUTEIbHOE BMENIATEJIBCTBO B €ro MPaBO HA CBOOOAY M HE MOIyYIHI KOMIIEHCAIMU WJIU
JIPYTOTO COOTBETCTBYIOIIETO U /OCTAaTOYHOTO Bo3MelleHUs. JlelCTBUTENbHO, BJIACTU
Poccuiickoii @enepanyi He YTBEPKAAIH, UTO 3asABUTEIb MOT IOJIYYUTh KOMIIEHCAIIUIO B
paMKax PpOCCHMCKOTO 3aKOHOJlaTeJbCTBA IIpH o0OcTosATesbcTBaX ero Jena» (8§ 98
ITocranoBeHusA OT 12.02.13 T. 10 ey «Epumenko mpotus PO»).

IIpu sTOM, HE3aBUCHMO OT MAPAHOUAIBHOU UHTEpIIpeTaliuu 4. 4 cT. 15 Koncrurynuu PO,
KOTOPYI0 TIOHUMAIOT WCKJIIOYUTEIbHO KaK HEeOoOXOAMMOCTh HpuMeHeHUs1 KoHBeHIUH,
ITOCKOJIBKY 3TO «IIOHUMaHHE» He YUUTHIBAET 83AUMOCBA3AHHDBLE C HEH TPEOOBAHUA CT.
17 KoHcrutyniuu P®, He0O6X0IMMO TOMHUTH O TOM, YTO B CHIUIY CT. 53 BeHCKOIl KOHBEHIIUU O
MeXKYHapOJHBIX TOTOBOpax: «J{OroBOp ABJIAETCA HUUTOXKHBIM, €CJIU B MOMEHT 3aKJIIOUEHU
OH MPOTUBOPEUYNUT UMIIEPATUBHOU HOPME O0IIEro MeKIyHAPOHOro mpaBa. [I0cKoIbKy
9TO  Kacaerca  Hacrosmed  KoHBeHIun, umnepamueHas Hopma  oduwiez2o
MeHCOYHAPOOHO20 NPasa N8AeMmMc HOPMOil, KOMopas npuHumaemcs u
NPU3HAEMCA MEHCOYHAPOOHBILM CO00WECMBOM 20CYydaApPCmMa 6 Yye.n10M KaK HopMmda,
OMKAOHEHUE 0M KOMOPOoil HedoNYCmMuMo 1 KOTopas MOXKeT ObITh U3MeHEeHA TOJIBKO
TIOCJIE/TYFOIIeld HOPMOM 00IIero Me;kAyHapoTHOTO ITpaBa, HOCSAIIEH TaKOH JKe XapaKTep».

IToCKOIbKY 20cydapcmeo 00a3aHO Npu3HaAeamsv U 2apaHmMuposams npasa u
€80000bl HeaneeKka U 2paicoaHUHA CO2AACHO OOWENPUHAHHBIM NpUHUUNAM U
HOpMam meHcoyHapooHoz2o npaea (4. 1 cr. 17 koHcTuTynuu P®), mosromy «Kaxkmwri
JIEACTBYIOIIUI IOTOBOp O0A3aTeJIeH /ISl €0 YYaCTHHUKOB M JOJIKE€H UMH J100pOCOBECTHO
BBITIOJIHATHCA» (cTaThbd 26) U «YYACTHUK HE MOZKET CCbLIATHCA HAa INOJOKEHHA CBOEro
BHYTPEHHErO IpaBa B KauecTBe ONpPaBAaHUs /I/I1 HEBBINIOJTHEHUA UM JOTOBOPa»
(crarbs 27), uTo OyZeT pacCMOTPEHO OTAEIBHO U 60s1ee moipoOHO. BarkHO JIUIITE UMETh BBULLY,
YTO POCCHUHCKOE B3aKOHOAATEJbCTBO B YAaCTH YCTAHOBJIEHWS BHAA HAaKa3aHUA MW He
YUUTHIBAIOIIlEE YCJIOBUsA cojep:kaHus JKepTB He oTBeuaeT TPeOOBAHHMSAM 3aKOHHOCTU H
BEPXOBEHCTBY IIpaBa, TO €CTb €ro IIPeICKa3yeMOCTH, KOTOPbIE JOCTAaTOYHO IIOPOOHO
00BsICHEHBI B YITOMsSIHYTOM Bbiliie [TocTaHOBIEHUH OT 27.01.2015 T. M0 /ey « PoxjieHa mpoTuB
Yernickoit PecryOukum».

[IpaBoBBIE TIOCJIE/ICTBUS IPUMEHEHUsI 00KalyeMbIX HEKOHCTUTYIITMOHHBIX HOPM ITpaBa U
CO3/IaBIIIECS TMPABONPUMEHUTEIPHOU MPAKTHKOH, «... KOIAa HOPMbl nepecmarom
CAYIHCUMD ULAAM NPABOBOIL ONpedeaeHHOCMU U HadAelcauez2o omnpas.aeHus
npasocydua u cozdaiom ... bapuvep, npenamcmeyrowuilt momy, Hmoost ... 0eao
OblI0 _paccmMompeHo no__cyuwiecmeay xKomnemeHmuwvim _cydom (..)» (8§ 98
[TocraHOBJIEHUS OT 05.04.18 T. 110 Aesty «3ybak mpoTuB XOpBaTUH» ).

Urak, cr. 72 YK P® u ycroasmasca mpaBolIpUMeHUTesbHAs IIPAKTHKA IIOKa3bIBAIOT, UTO
BoxonoB A.B. cozep:kajica U IPOAOJKAeT COAEepKAaTbCid B TIOPEMHBIX YCJIOBHMAX IIOCIIe
IOJIHOTO OTOBITUA UM IIPeLyCMOTPeHHOro 4. 1 cT. 318 YK P® nakazanus B Busie APECTA B
YCJIOBUSAIX CTPOTOU UBOJIAIUM B HapylleHue cT. 15 Ilakra, cr. 7 KoHBeHIuy, CT. 21, 4.1 CT. 50
Koncruryuuu PO u He Oyayum oCyK/IeHHBIM B HapylleHHe 4.4. 1, 3 cT. 49 KoHcrutymuu, a
TaKKe, YTO I10CJIe BCTYIUIEHUS IIPUTOBOPA B IKOOBI 3aKOHHYIO CHJIy C HapYIIEHHEM II. 2 CT. 14
ITakra, n. 2 ct. 6 KonBennuy, 4. 2 cr. 50 Koncrutynuu PO oH noasepraercss WHOMY BUY
HaKa3aHUA B HApyIlleHUe ONATb-Taku CT. 15 Ilakra, cT. 7 KoHBeHnnuuy, 4. 1 c¢r. 50 Konctutynuu
P®, nmockospky nemo debet bis puniri pro uno delicto — HHWKTO He MOJI’KEH JIBaKABI
HAKa3bIBAThCA 32 OJHO IIPECTYILJICHUE.

Taxske cr. 72 YK P® u ycroaBmiadca NOPaBOIPUMEHUTEbHAsA IIPAKTUKA  I[1O3BOJIAET
NOAMeHATh 0oJjlee MATKHME BUABI Haka3zaHus 0OoJjiee CTPOTHMH, UYTO YKas3blBaeT Ha
y3akoHeHHBIN [Ipon3BoJI: KOJIOHHUIO-TIOCeIeH e, ITpad Ha JJIUTeIbHbIN He3aKOHHBIN apecT B
YCJIOBUSIX CTPOTOM H3O0JIAIUU, MCUXOJIOTHYECKON NBITKYU, OecuesI0BEYHOIO M YHUIKAIOIIEro
JIOCTOMHCTBO OOpaIlleHHsI, YTO caMO IO cefe O0A3bIBaeT BBIILUIATY KoMneHcauuu,
npesbauarwyro wmpad.
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4.3 YcrosBiasics IIPAaBOIIpDUMEHUTE/TIbHAA IIPAKTHKA IIOKA3bIBAE€T, YTO IIOMEUICHHE II0J CTPpaXy

Ha CpOK CBbBIIII€ MAKCHUMAJIBHOTO chKa HaKa3aHUA B BUJE apeCTa ABJISAETCA npe,upemeHI/IeM
JleJia 10 CYIIECTBY, IPEACTAaBJIEHHEM OCYKIEHUsI B KaUeCTBE €IHHCTBEHHO BO3MOKHOIO
HCX0Ja PACCMOTPEHHUs Jiejia, a TaK:Ke npedpewieHueM 6bloopa KOHKPEemHo20
eudda HaAKA3aHUA 00 8bIHECEHU NPU2080PA.

4.4 Ilpm 53TOM, TIOCKOJIBKY POCCHUCKHE HPABOIMPHUMEHUTEIN MapaJIOTHYECKd TOJIKYIOT

mojjIeKalue IPUMEHEHWI0 HOPMBI IpaBa U upe3MepHbIil dopmanmmdm (88 97, 98
IToctaHOBIEHUS OT 05.04.18 T. Mo neny «3ybak mpoTHB XOpBaTHH») CTajl abOCOTIOTHOH
HODMOH, TIIO9TOMY CTAHOBHUTCSI HEBO3MOKHBIM IIPHMEHEHHE YCJIOBHO-ZJOCPOYHOTO
0CBOOOK/IEHUS 10 OCHOBAHUAM, ITPETYCMOTPEHHBIM CT. 79 YK PO.

OnHako, HaJMYHE MpaBa OOA3BIBAET «OPraHbl TOCYJAPCTBEHHOH BJIACTH CO3aBaTh
ycaosua 04a_e2o ocyuiecmsaaeHun» (absar 1 . 2 Iocranosinennsa KC PO Ne 16-I1 ot
19.04.18 T1.). OO0s3aHHOCTH OpPraHOB BJIACTH II0 OOECHEYEeHUI0 IIpaBa TpaKJaHUHA
00ycJIOBJIeHa «TpedoBaHUEM coOJI0IeHUs BhITeKaomux n3 KoHncrutynuu P® npuHIUnos
PaBEHCTBA U CIIPABEJIMBOCTH, a TAKXKe MPUHIUIIA MOAAEPKAHUA JOBEPHUA TPAKIAH K
3aKOHY M JEHCTBHAM roCyJAapcTrBa, KOTOPBIH, IOMHMO IIPOYEro, MPeAnoJaraer, 4ro
NPHOOPETEHHOE TpasKJaHaMM Ha OCHOBE paHee IeliCTBOBABIIEr0 ITPAaBOBOIO
PEryJIMpoOBaHUA MPaBO OyAeT yBaxKaThCs BJIACTAMHU U Oydem peaau3oeaMo (...)
(ab3ar 4 m. 3.1 Tam 3ke)... caMO 10 cebe H3MeHEeHHEe IOPHAUYECKOro cTraTyca OPraHoB ...,
OPEANPUHATOE B IEIAX ONTHMH3AUMH UX JAeATEJIbHOCTH, HE JOJJKHO BJI€UYb
NpeKpaleHus 00A3aTeJbCTB, BO3HUKIINX IIepPe] TPAKIAHUHOM ... U BBITEKAIOIIUX U3 €r0
3aKOHO/IATEIbHO YCTAHOBJIEHHOTO cTatyca» (abs3am 6 m. 3.2 Tam »xe). Ilpu sTOoM, HU
dbenmepanbHbBIN 3aKOHOZATEND, HU, TEM 00JIee TPAaBOIIPUMEHHUTENb B CHJIY CT. 2, 4. 2 CT. 15, CT.
18 Koucrutyniun P® B cBoeM HaMepeHHMH H€ MOTYT «H€ HCXOAUTh U3 TOr0, YTO
00A3aTeJIbCTBA 00AHCHbL UCITOIHATHCA Hadaedcawum oopazom» (absaiy 7 1. 3.2 TaMm
xKe).

Pasperrast BOmpoc mopsijika ocyIecTBIeHUs MpaBa «...efeparTbHbIN 3aKOHOAATETh HaJleJIeH
JIOCTAaTOYHO IITUPOKOH JUCKpelHel, KOoTopas, OJ[HAKO, HMMeeT Ipeaesbl, 3aJaHHbIe
Koncrurynuein P®, o06a3viearoweil rocyJapcTrBO rapaHTHUPOBATh PABEHCTBO IMPaB U
cBOOO/ yeoBeKa W TpakAaHMHA HE3aBUCHUMO OT II0JIa, Pachl, HAIIMOHAJIIBHOCTH, a TaKKe
KakuX ObI TO HH OBLIO JPYTHUX OOCTOATENBCTB (CTaThs 19, YacTh 2). [Ipu 5TOM OH AOJIKEeH
IIpUHUMAaTh BO BHUMaHHWe mpeamucaHua KoHctutynuu P®, corracHO KOTOPBIM KasKJIbIHA
rpakaaHuH Poccuiickoir ®enepaniuu  00sIalaeT Ha €€ TEPPUTOPHH BCEMH IIpaBaMH U
cBoOOaMH U HeceT paBHble 00sI3aHHOCTH, IpeycMoTpeHHble KoHcTuTyuedn P® (craThs 6,
YyacTh 2), 3anpeniaercAa u3aHre 3aKOHOB, OTMEHSIONIUX WJIN YMAJISAIONINX IIPaBa U CBOOOIbI
YyeJIOBEKa U rpakJlaHuHa (CTaThs 55, YacCTh 2), OTpaHUYEHHUA JKe IIpaB U cBOOO/] YeJoBeKa U
rpakaHrHa ¢e/lepaibHbIM 3aKOHOM MOILyCTHMBI JIUIIb B TOH Mepe, B KaKOH 3TO
HEO0XO0IUMO B KOHCTUTYIIMOHHO 3HAUYMMBIX IeJIAX (CTaThs 55, YaCTh 3), U €CJIH TaKHe
OTpaHUYEHUs He MOCATAIOT Ha caMO CYIIeCTBO IPaBa W He MPUBOJIAT K yTpaTe €ro OCHOBHOTO
cozepkaHusi» (ab3arir 5 1. 2 MoT. yactu [TocranoBiaenust KC P® N¢ 15-IT ot 17.04.18 1.).

YTo KacaeTcss UCKIIOUEHHS U3 O0IIEro MpaBuia, TO OHO «OJIZKHO OBITHh B JOCTATOYHOM
CTeeHU OIpeae/IeHHBIM, HE€ BbI3bIBAIONIMM COMHEHHH U He donyckarowum
080AK020 MOAKOBAHUA, C TEM UTOOBI COXPAHANOCHL 8HYMPEHHee codepicanue u
eduHCmaeo NPpasoeo2o0 pezyauposaHus... (absai 8 1. 3.2 Ilocranosienus KC PO NO 16-
IT or 19.04.18 1.)... B ciyyasX, KOIJia moaKogeaHue HOPpMbl Nnpasa opUIHaAIbHBIMU
aKTaMH TOCy/JapCTBEHHBIX, B TOM 4YHCJIE€ CYOEOHbLLX, OP2aHOB8 He YCTpPaHSAeT -
BCJIE/ICTBME HAJMYHMsA pPa3HbIX BApUAHTOB €€ HHTEpIIPeTallid - HESCHOCTh IIPaBOBOTO
peryJIMpOBaHus, IIPU PEIIEHUH BOIIPOCA O TOM, KAaKOW M3 ATHUX BapUAHTOB IPEAIIOUTUTEIEH
JULSL OTIpeJieJIeHus MpaB U 00A3aHHOCTEU YYAaCTHUKOB COOTBETCTBYIOIUX ITPABOOTHOIIIEHUH,
Heo0xodumo PYyKo0800cmeosamscs KOHCTUTYIIUOHHBIMHU NPUHITATIAM U
PaBEHCTBA W CIHPABEMJIMBOCTH, a Takke mpedosaHuamu _opmaibHoil
onpedeneHHOCMU TIPABOBBIX HOPM, ¢ TeM 4YTOObI u306€KaTh OTCTYIUIEHUS OT
YHUBEPCAJIbHBIX  Hayajl  3aKOHOJATEJbHOTO PEryJUpOBaHUs W  IIPABOIPUMEHEHUs],
BBITEKAIOIINX M3 cTarer 1 (yacth 1), 18, 19 (vactu 1 u 2), 46 (vactu 1 u 2) u 55 (4actp 3)
Koncrurynmu P® (abzar 1 m. 4 tam xe). OHAKO, €Cji B3aMMOUCKIIIOYAIONINE BapUAHTHI
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TOJIKOBAHUS OJHOM U TOH K€ HOpMbI (IIPOAUKTOBAaHHbBIE, IOMUMO IIPOYEr0, Pa3IUUUSIMH B €€
IMOHUMAaHHUU MPU COMOCTABJIEHUH C APYTHMH HOPMAaMM) OKa3bIBAIOTCS HE JIUIIIEHHBIMHU
OTpe/ieJIEHHOTO IOPUIMYECKOTO OOOCHOBAHUS, YKJIAABIBAIOIIETOCS B KOHCTHTYI[MOHHBIE
PaMKH 3aKOHOJIaTE€JIPHOTO YCMOTPEHHSA, a eAuHafA CyJAeOHas MPAKTHKA MPUMeHEeHUs
TakOH HOPMBI He cOpPMUpOBaHA, YCTAHOBJIEHHE €€ JeWCTBUTEIbHOTO IOPUUYECKOTO
COJIeprKaHUs JIaske ¢ IIOMOIIbI0 0OpaIlieHus K KOHCTUTYIIMOHHBIM I[eJISIM U IPHUHITAIIAM MOKET
OKa3aThCs BeChbMa 3aTPyAHUTEILHBIM. B MOJ00HOM cuTyanuu Hau6oJiee KOPPEKTHBIM
CIIOCOOOM BBISABJIEHHUA HAMEPEHHUM 3aKOHOATEess IPU BBEJEHHH COOTBETCTBYIOIIETO
IIPABOBOTO PETryJIMPOBAHUA SIBJISIETCA - BO HCIOJIHEHHE MPHHIUIIA pa3fieJIeHusl BJlacTel
(cratbst 10 Komcrutynmu Poccuiickoit ®ezepanuu) - 3akoHodameabHoe YymouHeHue
HOPMATHBHBIX  IIOJIOKEHHN, HEACHOCTh (HEOJHO3HAYHOCTh) KOTOPBIX, He
npeodoauman cpedcmeamu 10OpuduUecko20 MOAKOBAHUA, CO3/IaeT CEPhE3HbIE
MPEIATCTBUS 1J15 ITOJTHOIEHHOTO obecreueHus MIPUHIHAIIA PaBEHCTBA MePe/T 3aKOHOM U CyZI0M
B Ipoliecce UX mpuMeHeHus (ab3arf 2 Tam ke)... COOTBETCTBEHHO, /10 YCTPAaHEHUA YKa3aHHBIX
HEJIOCTATKOB ... HE MOKET OI[EHUBAThCS KaK COIJIACYIOIasics ¢ OOIIENpaBOBBIM KPUTEPHEM
OTpeeIEHHOCTH, SICHOCTH U HEABYCMBICJIEHHOCTH IIPAaBOBOM HOPMBI, 06€3 KOTOPOTO
HEIOCTH:KUMO €€ edUuHO0Opa3Hoe MOHUMaHue U IMPHMEHEHHUeE, YTO ... HEMUHYEMO
MPEMATCTBYET aZeKBaTHOMY YSCHEHHIO COZEpKaHWsA ¢ TpeaHa3HAYEeHHsS IPaBOBOTO
peryJupoOBaHus, JAOIMYCKA€T BO3MOKHOCTh HEOTPAHUYEHHOI0 YCMOTPEHUA
myOJWYHOM BJIACTH B IIPOIlecce IPABONPUMEHEHHsA, CO3A€T MNPEANOChLIKH s
AOMUHUCMPAMUBHOZ20 NPOU3E01Ad U U3OUPAMEAbHO20 NPAsocyousn, 0caadans
mem CambiM 2apaHMUU 3AWUMbL KOHCMUMYUUOHHbIX NPA8 U c80000; TI03TOMY
Camozo no_cede HapyuweHus mpedtoeaHul onpedeaeHHOCmMuU NpPpasoe8oil HOPMubl
énoaHe modcem Obimb 00CMAMoOYHO 043 NPUHAHUA _MAKOIl _HOPMbL _He
coomeemcmeyrwoweit  Koncmumyuuu P® (..) (ab3ar; 4 tam ke). OTcyrcTBHE B
JlelCTBYyIOEM (e/lepaIbHOM 3aKOHO/IATEIbCTBE IOPUAUUYECKOU OIPEIEIEHHOCTH ... BJI€YET
cepbe3Hble H3/IEPIKKHU B MPABOIPHUMEHEHHUH, He TOJJIAIOIINECS MUCIPABJIEHUIO TOCPEICTBOM
KOHCTHUTYI[THOHHO-TIDABOBOTO HCTOJIKOBAaHHS, YTO HE OTBeYaeT IPHHIHIAM IIPABOBOTO
rOCyZlapCTBa, BEPXOBEHCTBA IIpaBa W PaBEHCTBA Iepef] 3aKOHOM, 3aKPEIJIEHHbIM B CTaThsX 1
(ugactb 1), 4 (dactb 2), 15 (vactu 1 1 2) u 19 (wactu 1 u 2) Koncrurynuu P®» (ab3air 5 Tam 3ke).

Pemrast BOmpoChl YTOJIOBHOTO CYAONPOU3BOJCTBA HEOOXOAMMO WMETh BBHAY, YTO
«Koncrutymus P®, mpoBosriamas Poccuio JieMOKpaTHUUeCKHM IMPABOBBIM TOCYZAapCTBOM, B
KOTOPOM BBICIIIEH IIEHHOCTBIO SBJIAIOTCS YeJIOBEK, €ro MpaBa U CBOOOJIBI 1 OOA3aHHOCTH
KOTOPOTO COCTaBJISIOT MPU3HAHUE, COOJIIO/ICHHE U 3allfUTa [PaB U CBOOOJ YeloBeKa U
rpakZaHNHA, TapaHTHPYeET KaKJIOMYy CYAeOHYI0 3au[uTy ero IpaB Hu CBOOOJI,
o0ecrieueHre X MPaBOCyAM€M Ha OCHOBE PaBEHCTBA Ilepe]i 3aKOHOM M CyZoM (CTaThA 1,
YyacTh 1; CTaTbu 2 W 18; cTaThsd 19, YacTh 1; CTaThsi 46, 4acTh 1), a IOTOMy K Ka4eCTBY
3aKOHOB, OIIOCPEAYIOIUX B3aUMOOTHOIIIEHUs TPaKAaH C IIyOJIMYHOH BJIACTBHIO, B YACTHOCTH
YCTAaHABJIMBAOIINX Mepbl OPHAWYECKOH  OTBETCTBEHHOCTH 3a  IIpaBOHApPYIIEHWUS,
MPEeAbABJIAIOTCA 0cOo0bIe TpedboBanuA (ab63ar 1 m. 2 Mort. yactu [locranosienus KC PO
Ne 17-IT or 25.04.18 T.)... U3 NMPUHIUIIOB IIPABOBOTO TOCYAApCTBA U CIIPABEAJIUBOCTH
BBITEKaeT OOpallleHHOe K B3aKOHOJaTell0 TpedoBaHHEe GOPMaJIBLHON OIpeeIeHHOCTH,
SAICHOCTHU u HEMPOTUBOPEYUBOCTH IIPaBOBOTO peryJIMpoBaHus, B3alMHOM
COIJIACOBAHHOCTH IIPEAMETHO CBA3aHHBIX MEKAYy COO0OM HOPM Pa3IMIHOM
OTpacjieBOll NPUHAMJIEKHOCTH, ITOCKOJIbPKY KOHCTUTYIIMOHHOE PaBHOIIDABHE MOKET
OBITh 00€CIeYeHO AUWDb NPU YCAOB8UU €TUHOOOPA3HOTO TOHUMAHUS W TOJIKOBAHUSA
IIPABOBOM HOPMBI BCEMH ITPABOIIPUMEHUTEISIMH; B IIPOTUBHOM CJIy4ae MOYKET UMETb MECTO
MIPOTUBOpEYHBaAs MIPaBOIIPUMEHUTETbHAS MIPaKTUKA, 4To IPOTUBOPEYHUT
KOHCTUTYIIHOHHOMY NPUHUUNY PAGeHCMEd, npednoadazaruwiemy o0uHaKos8blil
nNoox00 K Auuam, HaAxX0OAUUMCA 8 PABHBIX UAU CXOOHLIX YCA0BUAX, U OCIAbIAET
TapaHTHU TOCYJAPCTBEHHOM 3alllUThI IIPaB, CBOOOJ M 3aKOHHBIX HHTEPECOB rpakaaH (...).
Oco0yr0 3HAYMMOCTh TPEOOBAHUA UYETKOCTH M HEABYCMBICIEHHOCTH ITPABOBBIX HOPM, HX
COIVIACOBAHHOCTH B CHCTEME IPAaBOBOT0 PEryJIUPOBAHUA HUMEIOT JJis YTOJIOBHOTO
3aKOHO/IATEJIbCTBA, SBJISIONIETOCA IO CBOEHM MPUPOJAE HCKIIUYUTEBHBIM CPEJCTBOM, C
TIOMOIIBI0 KOTOPOTO TOCYZIapCTBO pearupyeT Ha (paKkThI MPOTUBOIMPABHOIO MOBEAEHUSA 6
Ueanax oxXpaHbl OOIIECTBEHHBIX OTHOINEHHWH, €C/Id OHa He MOXKeT ObITh obecredeHa
JIOJI’KHBIM 00pa3oM € IOMOIIBIO ITPABOBBIX HOPM MHOM OTpacjieBON MpUHA IeskHOCTU (ab3ary
2 TaM JKe)... 3aKpeIUIsAsa U U3MEHsIS COCTaBbl IPAaBOHAPYIIIEHUH U MEPbI OTBETCTBEHHOCTH
3a UX coBepllleHue, heaepaTbHbIA 3aKOHOAATEh CBA3AH BBITEKAIOIUM U3 CTaThbU 55 (YacTh
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3) Koncrutyniun PO kpurepueMm copasmepHocmu orpaHUYeHUs IPaB U CBOOO/T rpakJaH
KOHCTUTYIIHOHHO 3HAYMMBIM II€JISIM, a TAKXKe 00A3aH COOJI0IaTh TapaHTUPYEMOE ee CTaThel
19 (JacTh 1) PpaBEHCTBO BceX IIepeJl 3aKOHOM M CyZIOM, O3Hayarlee, YTO JIIOoe
IIpaBOHAPYIIIEHHE M CAHKUUU 3a e20 cosepuieHue O0O0ANCHbL OBITh OIpPeAeJeHbI B
3aKOHE TaKUM 00pa3oM, YTOOBI UCX00R HenocpeodCcmeeHHO U3 MeKcma HOPMbL - 8
cayuae Heodxo0umMocmu ¢ NoMoOwbl0 MOAKO8AHUA, 0aAHHO20 eit _cydamu, -
Ka:KAbIM MOI npedsudemsb Npasosvle  nocaedcmeus  ceoux _deiicmeuil,
0e3deiicmeua (abzam 4 TaMm xKe); 6udbl WPUIUHECKOll omeemcmeeHHOocmu u
conymcmeyrwiue um HaKka3aHus 00ANCHBL 00J1aIaTh PA3YMHBIM CAEPKUBAIOIIM
IIOTEHIIUATIOM, {OCTATOUHBIM /IJII COOJIIOAEHHS CO0Meemcmaeyowux 3amnpeTros; B
IIPOTUBHOM CJIyyae X IMpUMeHeHue He Oy/ieT OTBedyaTh IpeaHa3HAaYeHUI0 rOCy/IapCTBEHHOTO
OPUHYKAEHHUA, KOTOPOe B3aKJIYaercsd, IJIABHBIM 00pa3oM, B IPEBEHTHBHOM
HCITOJIb30BAHUU MIPUCYIIUX MY IOPHANYECKUX CPECTB JIJIsA 3allUThI IIpaB ¥ CBOOO/ YeI0BEKa
U TpaKJaHWHA, UHBIX KOHCTUTYI[MOHHO IIPU3HABAEMBIX IIEHHOCTEH I'PaskIaHCKOro 0bIecTBa
1 IIPaBOBOTO rocyzapcrsa (absar 5 Tam 3ke); B caydasix, KOrja IpeaycMaTpruBaeMble 3aKOHOM
Mepbl IIyOJIUYHO-IIPABOBOM OTBETCTBEHHOCTH IIEPECTAIOT OTBEUATh COIUATBHBIM PEeaTUsIM,
IIPUBO/S K OCAa0JIEHUIO 3aIUThl KOHCTUTYIIMOHHO 3HAYMMBIX IIEHHOCTEH WJIM, HAIIPOTHB, K
U30BITOYHOMY MPUMEHEHUIO TOCYAAPCTBEHHOTO MPUHYKAEeHNA, DeepabHbI 3aKOHO/IaTe/Th
BIIpaBe O0ECIIEYUTh HX NPHUBEJEHHE B COOTBETCTBHME C HOBBIMH COIUATBHBIMU PEATHUSIMH,
co0JII0/1ast IIPH 3TOM KOHCTUTYIIHOHHBIE IIPUHITUIIBI PABEHCTBA, CIIPABEIJIMBOCTH U TYMaHHU3Ma
(abzam 6 Tam 3ke); Ha3BaHHbIE KOHCTUTYIIHOHHBbIE NMPHUHIIUIIBI npedonpedensiom
JuddepeHuuauurio  WPUAUIECKONH  OTBETCTBEHHOCTHM B  3aBUCHUMOCTH  OT
CYyuwecmeeHHblX 00CMoAMmMenbCcmae, 8AUANWUX HA 8bIOOP TOW WJIH HUHOM MephbI
TOCYIapCTBEHHOIO IPHHY:KAEHUA, a II0TOMY, IIpeAyCMaTpUBas KOMKPemMblilt eud
IOPUUYECKOI OTBETCTBEHHOCTH, (e/lepaibHbI 3aKOHO/IaTe/Ib 00A3aH COOMHOCUMb
€ro ¢ XapaKTepOM IPaBOHAPYIIEHUS, OMACHOCTHIO JIJISI HAXOMASIIUXCSA II0J] OXPAHOU 3aKOHA
I[EHHOCTEH, C JIMYHOCTHIO M CTEIEHbI0 BUHBI [TPABOHAPYIIUTESA, TAPAHTUPYA TEM CaMbIM
adexeamHocms MOPOKAAEMbBIX NOc1edcmauit ToMy Bpeay, KOTOPbIM IPUYHUHEH B
pe3yJibTare MpaBOHapPYUIEHUA, He dOoNYycKas U30bIMOYH020 20CcydapcmeeHHO20
npuHyxdcdeHua 1 odecredyuBas OalaHC IIpaB MPUBJIEKAEMOTO K OTBETCTBEHHOCTH
TpaKJaHWHA W MyOJUYHOTO HHTEpPEeca, COCTOAIIEr0 B 3all[UTe JIMYHOCTH, OOINecTBa u
rocy/lapcTBa OT IIPOTHUBOIIPABHBIX IOCATATENbCTB (ab3ary 7 TaMm 3Ke)... (emepaybHbBIH
3aKOHO/IaTe/Ib, MPUHUMAs pelleHre O KPUMHUHAIU3AIUU JesHUs, O0SA3aH YJUTHIBATh
TUTIOBYIO OIIEHKY €ro OOIIeCTBEHHOM OIaCHOCTH U, €CJIU OT/Ie/IbHbIE TPU3HAKU MTPECTYIIEHUs
CBUJIETEJIBCTBYIOT O TOM, YTO CTeleHb €ero OOIIEeCTBEHHOH OITaCHOCTU CYIIECTBEHHO
U3MEHSETCS [0 CPaBHEHUI0 C THUIIOBOM OIEHKOW, IPOBECTH - B CWIy IPHHIKIIA
crpaBeTUBOCTU - AuddepeHIHnanu yroJOBHONH OTBETCTBEHHOCTH, C TEM, OTHAKO,
yTOOBI IIPU ATOM He HapyNIAJINCh IIPUHITUIIHI PABEHCTBA U IPABOBOI OIpeieIeHHOCTH» (ab3aif
8 tam xe).

Takke, «.. TIPUHIOUI BEPXOBEHCTBAa IIpaBa, OJNH K3 OCHOBOIIOJIATAIONIUX
IPUHINIIOB JIEMOKPATHYECKOro OOIecTBa, HpHUCyH] BceM cTarbaM KoHBeHIHH.
CnenmoBaTeslbHO, BOIIPOC, OBUI JIM HApyIIeH CHPAaBEJJIMBBIN OajaHC MeEXIy
OOIIIECTBEHHBIMU HHTepecaMUd U TpeOOBAaHUAMU 3aIIUTHl OCHOBHBIX IIPAB YeEJIOBEKa,
CTAaHOBUTCS AaKTYaJbHBIM, TOJBKO €CcIU OBUIO YCTAaHOBJIEHO, UYTO pPacCMaTpUBAEMOE
BMEIIIATEJIbCTBO YIOBIETBOPSIET TPEOOBAHUAM 3aKOHHOCTH, U He OBLIO MMPOU3BOJIBHBIM (...) (§
50 IlocraHoByieHUs OT 14.10.10 T. 1o Aeny «IllokuH npoTuB Ykpaunbl»). KoHienmusa
«3akoHa» B crarbe 1 [IpoTokosa NO 1 TakoBa ke, uTo u B KoHBeHIuH (...). 9Ta KOHIENIUS
TpebyeT, BO-TIIEPBBIX, YTOOBI NPHUHATHIE MEPHl OCHOBBIBAJIMCH HA HAIMOHAIHLHOM
3akoHOzaTesbeTBe. OHA TaKKe KAacaeTcsi KadecTBa COOTBETCTBYIOIIErO 3aKOHA, TPeOys,
yTOObl OH OBUI JOCTYIHBIM 3aWHTEPECOBAHHBIM JIMIIAM, TOYHBIM U HPEACKA3yEMBIM B
npuMmeHeHuu (...) (§ 51 TaM ke)... BOIPOCHI TOJIKOBAHHUS U IPUMEHEHHS BHYTPEHHETO
3aKOHO/IATEJIHCTBA HAXOJATCS, B IEPBYIO OYEPE/Ib, B KOMIIETEHIIMH HAI[MOHAJbHBIX OPTaHOB.
Opmuako Cyx o00s13aH TPOBEPUTH, COOTBETCTBYIOT JIM TIOCJIE€ACTBHSA TOJIKOBAHHUA U
IPUMEHEHUsI BHYTPEHHEro mpaBa mpuHnunmaM KoHBEHIIMH, ¢ TOYKH 3pEHUs MPAKTHKU
Cyna (...) (§ 52 Tam xe)... HODMAaTUBHO-IIPABOBbIE AKThI ABHO IPOTUBOPEUMIIH JIPYT ApPyTy. B
pe3ysbTaTe, MeCTHbIE BJIACTH IPUMEHSUIM, [0 CBOEMY YCMOTPEHUIO, ITPOTHUBOIOJIOXKHBIE
MO/IXOABI IIPU KOPPEJIAIUU 3THX IMPABOBBIX AKTOB... OTCYTCTBHE HEOOXOAMMOU SICHOCTH U
TOYHOCTH BHYTPEHHETO 3aKOHOJIATEJIbCTBA, IIPEJJIAralollero pas3JjInYHble TOJIKOBAHUS IIO
TAKUM Ba)XHBIM ... BOIIPOCAM, IIPOTHUBOPEUYMIIO TPeOOBAHUIO «KAayecTBA 3aKOHA» B PaMKaXx
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KouBeHIIMHM U He 00eCIeYHBaO aJ[eKBATHYIO 3alllUTy OT IPOH3BOJBHOTO BMeEIATEIbCTBA
OPraHOB rOCyZIapCTBEHHOU BJIACTH B IpaBa...» (§ 56 Tam xe).

OnHako, TOCKOJBKY in verbis, non verba, sed res et ratio, quaerenda est - B
BBICKAa3bIBAHUSIX HE CJI0OBA, A MIPEAMET U CMbICJI IOKHBI BbISICHATHCSA U PENIATOIINAM JIJI5
IPaBUWJIBHOTO OINpeeeHNs] CyIecTBa II0/IEXKAINX YCTAHOBJIEHUIO ITPABOOTHOIIIEHUH
SIBJIAETCS TIpuMeHsieMas TepMuHosiorus (§8 44 — 46 IlocraHoBneHus OT 27.02.80 T. MO ATy
«J/leBeep mpotuB benbrum», § 69 IlocraHoBieHHUsA OT 15.07.82 T. 1O ey «ODKje HMPOTHUB
lepmaHuM»), MO3TOMY Ba)KHO, UTOO HCIIOJIb3yeMass TEPMHUHOJIOTHS ObLIa HAIIOJIHEHA
IPaBOBBIM COAEP:KaHMEM, TaK KaK HelomycTuMo quid pro quo — oJHO BMECTO APYIoro,
cMmerreHre MOHATHH. To ecTh B IpaBe HEJIOIyCTUMO ITPUMEHEHE HEOJIOTU3MOB, IIPUBOSIITAX
K TapaHOUsJIbHBIM BbhIBOAaM. OfHAKO, IIOCKOJIBKY K OJMHAKOBBIM II0 CBO€H
daxmuueckoit npupode TPABOOTHOIIEHUAM IPUMEHSETCS pasHas TEPMUHOJIOTHS,
IIO3TOMYy MBI HMeeM peajbHylo mapaHousHylo Illuzodpenuio Ha mnpaktuke. Takke
HEeOOXOUMO BCETZia IIOMHUTH O TOM, UYTO KOIJIa pedYb HUJIET O HaKa3aHUM, TO «KBaJTM(MUKAIIU
COTJIACHO HAITMOHAJIbHOMY 3aKOHOZIATE/ILCTBY HE HMMeeT pellaloliero 3HaueHUs s Iesiei
cratbi 6 KOHBeHIMM, M NPHPOJA PACCMATPUBAEMOTO HapyIIeHUS ABJAAETCA OoJiee
BaXKHBIM (akTopoM (...)» (§ 41 [TocranoBIEHH OT 03.10.13 T. 110 Aeny «KacnapoB mpoTus
P®», § 57 Ilocranonenus ECIIY or 19.11.15 r. mo Aeny «MwuxaiioBa mpOTUB P®»),
ITOCKOJIbKY IMEHHO OHa OIpezesisieT Mo IeKale MPUMeHeHUI0 HOPMBI mpaBa (II. 2 CT. 148,
4. 1 cT. 196 ['TIK PD).

I[Ipu sTom B Js000M ciaydae u3bMpaeMoe HaKa3aHUE MOJIKHO OTBEYaTh KPUTEPHUIM
pPaBeHCTBA, HEOOXOAUMOCTH, COPa3MEPHOCTH, IPONOPIHOHAJIBHOCTH U
cupaBeguBoctu. Ho 310 B Poccuu okazaysioch HEBO3MOXKHBIM, TaK KaK ITPHUMeEHsIEeMbIe
MIOHATHSA HCTOJIKOBBIBAIOTCSA IMApPAJIOTUYECKH, TO €CTh ¢ HapylleHHeM IIPUYHHHO-
CJIEICTBEHHBIX CBs3ed W 0e3 ydyeTa WHBIX HOPM, HAXOAAIIHMXCSA C IMPUMEHSEeMON HOPMOH B
HOPMATHBHOM €IWHCTBE, IOPOH HCKJIIOYAKIIEH NMpUMeHeHHue OOIeld HOPMBI, MOCKOJIbKY
ABJISAETCA II0 OTHOIIEHWI0 K HeHW CHeIMUaJbHOM, YTO JOCTaTOYHO SICHO OOBACHEHO B
Onpepenennu KC P® N 439-0 oT 08.11.05 T., Tak U He HAIlleJIIIero NIMpoOKOro IpUuMeHeHUs B
MIPABOIIPUMEHUTETbHOU ITPAKTHKE.

Mexay TeM «.. B CJIy4dasaX, KOrja BMeIIAaTeJIbCTBO B IIPaBO, Ha KOTOpoe
cchLIaeTcA 3asdABUTEIb, BBITEKAET HENMOCPEACTBEHHO U3 3aKOHA, OCTaBJIEHHE 3TOr0
3aKOHA B CHWJIE€ MOJKET IPEACTABJATh CO00M HeNpepbIBHOE BMENIATEJIHCTBO B
OCyIIIECTBJIEHHE COOTBETCTBYIOIIero npasa (...)» (§ 109 ITocranosnenus ot 27.08.15 T.
1o siesty «[Tappwuio mpotus Utanum»).

IIpu »stoM, «IloATBep:kAaA TPaBO, KOTOPOE CTAaBUT IO COMHEHUE
paccMaTpuBaeMble 3aKOHbI, KOHBEHIIMA CTPEMUTCA 3alUTHUTHh CYIy0O0 JHUYHbIE
MPOSIBJICHUA YeJIOBeUYeCcKor JUIHOCTH» (§ 60 [TocraHoBiIeHUsA OT 22.10.81 T. MO ey
«lamken npotuB CoequHenHoro KoposieBerBa»).

OnHako B JIIOOOM CIIydae «... npedeabl YCMOmMpeHU 3aBUCAT HE TOJbKO OT IeJTh
OrpaHUYHUTEJIbHBIX MEP, HO ¥ OT NPUPOJbl CAMOTO JAeAHUA...» (§ 52 TaM Ke).

Takxe, «... IPOCcTOl "puck” JelcTBHUH, 3anmpelneHHbIX KoHBeHIMeH, MoXeT cieiaTh
JINIO, HaXOJsdAIleecsd B OIACHOCTH, JKEPTBOH, €CJd OHU J[JOCTaTOYHO peajabHbl H
HEIOCPEICTBEHHO 3aTPAaruBalOT 3TH JuIa...» (§ 32 IlocTaHOBJIEHUS OT 29.04.09 T. IO JIEIY
«Bépaensl npotuB CoequHeHHOT0 KoposieBeTBa»)... 2KeJ1aTeIbHO, YTOOBI HAIIOHAIbHBIE CY/IbI
UBHAUAABLHO UMEJIH BO3MOXKHOCTh pasperiarb BOIPOCHI cosmMecmumocmu
HAUUOHANbHOZ20 3aKkoHodameascmaea ¢ Koneenuueii...» (§ 42 tam xe).

«... MCTHHHasA cymiHOcTh KOHBEHIIMM COCTOUT B YBa*KE€HUHU UY€EJIOBEYECKOTO
JXOCTOMHCTBAa U CBOOOABI YesaoBeKa...» (§ 70 IloctaHoBIeHUs OT 11.07.02 T. 10 Jiety «I.
npotuB CoeguHeHHOro KoposeBcTBa»).

«.. 3amavya u nejgb KOHBEHIUH, SBJAIONENCS HWHCTPYMEHTOM 3alluThl IIpaB
YyeJIOBeKa, mpeodyrom, 4tolObl ee IOJIOKEHUs TPAKTOBAJHUCh U NMPUMEHSIUCHh Tak,
4TOOBI UX YCJIOBUA ObLIM ObI HE TEOPETHYECKHUMH U JIEKJIAaPAaTUBHBIMH, a 3G GEKTUBHBIMUA U
npuMeHseMbIMU Ha TmpakTtuke (...)...» (§ 50 IlocraHoBieHUs OT 11.01.07 T. MO Ny
«Poccuiickas KoHCepBAaTUBHASA NAPTUS IpeAIPUHUMATEEN U pyrue TpoTuB PD»).

Cnemyer umeTb BBUAY U TO, UTO «... J€KJIAPUPOBAHHAA B CTaThe 8 HEOOXOAUMOCTH
yBaikeHUsi .. npednoadazaem, B YACTHOCTH, Ha@AU4Yue BO BHYTPEHHEM
3aKOHOJATEJIbCTBE NPABOBbIX 2apaHmuil ... /Iyis 3TOro y rocyZJapcTBa UMeeTcsi BHIOOD
caMbIX pa3JIMYHBbIX CcpeZcTB. Iloa0dceHUR 3aKoHa, Komopsie He Yooe8aemeopaiom
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YKA3AHHBIM _Mped0eanuam, Hapywaiwm cmamsbio 8 n. 1. Ilpu 3ToM oTnajaer
HeO6XOI[I/IMOCTB AHAJIM3HUPOBATDh 3THU IIOJIOKEHUA 3aKOHOAATE/IbCTBA B KOHTEKCTE CTaTbU 8 m.
2...» (§ 31 [TocranoBieHus ot 13.06.79 T. 110 Jiesry « Mapkce mpotuB besnbrum»).

Cratbs 72 YK P® BO B3auMMOCBS3H CO CT.CT. 54, 56, 79 YK P® u 4. 10 ct. 109 YIIK P® B
HapyllleHue crated 2, 18, 19, 50 (wactpy 1) KoHcrutynuu P®  HapymaloT TPUHITHIIBI
pPaBeHCTBA, HEOOXOAMMOCTH, COPa3MEpPHOCTH, IPONOPIHOHAJIBHOCTH U
CIIPpaBEINBOCTHU U, COOTBETCTBEHHO, 3aKOHHOCTH, IPUPABHUBAA YCIIOBUA COAEPKAHUA MOJ,
CTpakell K YCJIOBHSIM apecTa, BJIEKYIIETO CTPOTYI0 HU3OJIAIMIO, K YCJIOBHUAM 0OoJiee JIETKOTO
HaKa3aHUs TaKUM, KaK He TOJIbKO KOJIOHHH OOIIEero pekuMa, KOJOHUH-IIOCEJIEHUH, HO U
JIOMAIITHETO apecTa, YTO MpOosBiseTcsa B yuere orobiToro B CU30 BpeMeHHU M3 pacyeTa OuH
JIeHb K OJHOMY, XOTf YCJAOBUA COAEP:KAHUA Be3Jde COBEPIIEHHO pas3JuYHbIe, a
II03TOMY IIPUBENEHHBIN B 4. 3 cT. 72 YK P® 3auer He MOKeT OBITh He TOJIBKO COPa3MEpPHBIM,
MIPOMOPIIMOHAIBHBIM U CIPABEIJIUBBIM, HO U 3JIEMEHTAPHO Pa3yMHBIM.

To ecTb TakO#W 3a4yeT SIBJISETCA HEKOHCTHTYIIMOHHBIM M JUCKPUMHUHAIMOHHBIM IIO
CBOEMY IIPAaBOBOMY COJA€Ep:KaHUI0 M mpupoae. IIockoibKy «camoz2o0 no ceode
HapyuweHua mpedosaHua onpedeneHHOCMuU NPABo8oill HOPMbL 8NOAHE MOocem
Obimb _00CMAMOUHO 041 NPUSHAHUA MAKOU _HOPMbL _He coomeemcmaeyrouieil
Koncmumyuuu P® (...)» (ab3a1 4 1. 4 ITocranosiaenus KC P® N¢ 16-I1 ot 19.04.18 1.), a
OIIpEeZIeJIEHHOCThI0 MOXKHO CYWTaTh IPUBEEHUE NPUYHMH, [0 KOTOPBIM COJEP)KaHUe B
YCJIOBUSIX TIBITKH, OECUEJIOBEYHOTO M YHHIKAIOIIEro JIOCTOMHCTBO oOpalieHusa (apect, Kak
MArkasgs ¢opMa coaep:KaHuA II0J CTpaKei) IPUPaBHUBAETCS K BO3MOXKHOCTH
CBOOOJTHOTO TIepeaBUKeHUA (KOJIOHUS-TIOCEJIEHHE), HO STUX MPUYUH HUT/IE JHEM C OTHEM
HAUTH HEBO3MOXKHO, II03TOMY MOXKHO YTBEPXKJATh, YTO KAaK OTCYTCTBYeT IIpaBOBas
OTIpeNeJIEHHOCTh B PacCMaTpUBAaEMOM BOIPOCE, TaK M HAJIHMYECTBYET HECOOTBETCTBHE
MepevncaeHHbIX B U. 3 cT. 72 YK PO 3aueroB Hakazanusa Koncrurynuu PO.

Cam cmbica 4. 3 cr. 72 YK P® npeaycmarpuBaer
PABHO3HAUHOCINb apecma WU 6cex BUJOB JIMIIEHUA CBOOOIbI,

gTO ABJIACTCA A6cyp210M. To ecTb yciaoBUA COZEpKaHUA KOJIOHUU-TIOCEJIEHUU,
BOCIIUTATEIbHON KOJIOHHH, JIeYeOHOM WCIIPABUTEIBHOM YUPEXKAEHUH, HCIPAaBUTEIbHBIX
KOJIOHHSX OOIIEro, CTPOroro u 0coboro pexuMoB, TIOpbMe (4. 1 cT. 56, 4. 3 cT. 72 YK P®),
JIOMAIITHETO apecTa U MCUXHAaTPUUECKHX CTAaIlHOHAPOB (4. 10 cT. 109 YIIK P®), apecra (4. 1 cT.
54, 4. 3 cT. 72 YK P®) He MOryT OBITh OObe/THHEHH] €AUHBIMH YCJIOBUSIMHU COAEPKAHUS B
CHU30 u UBC, rzie ot yoI0BHUsA TOPa3zo Xy»Ke, YeM YCJIOBHSA apecTa, uTo OObsICHEHO BbIIIE. A
MO3TOMYy BUJ (PAKTHUUECKOTO HaKa3aHUA B BUJIE COJIep)KaHHsA IO/ CTpaXked sABJIAeTCA
JUCKPUMHWHAIMOHHBIM NO ceoeil  npupode U [JeJalluii HEeBO3MOMKHBIM
nuddepeHITUauio Haka3aHus, CBA3aHHOTO ¢ JIMIIeHueM cBoOoibl. Cam ¢akT TOro, 4To 4. 3
ct. 72 YK PO® npupaBHUBaeT apecT K COAEPKAHUIO TIOJ] CTPpaKell sABJsAeTCs
JIOKa3aTeJIbCTBOM TOTO, 4yTo BoxoHOB A.B. oTOBUI He OJJHO TpeAeIbHOE€ HaKa3aHUe,
peayCcMOTpeHHOE 4. 1 cT. 318 YK P® Bo B3aUMOCBA3M C U. 1 CT. 54, 4. 3 CcT. 72 YK PO.

PeasibHOll mapanougHou IlIusodpeHueit sABIseTcss U TO, YTO HE TOJBKO IPU PEIIeHUU
BOIIPOCA O WPOJAJIEHWU COJAEPIKAHUS TOJ CTPpaKeld, HO U TPHU BBIHECEHHH IIPUTOBOpPA
HEBO3MOXKHO  HMHHUIIMMPOBAHUE  PACCMOTPEHHs  BoIpoca 00  YCJIOBHO-ZIOCPOYHOM
0CBOOOK/IEHUH, HECMOTPS Ha TO, YTO BOIIPOC O MpeaeIbHOM BUJE HAKA3AHUA 00.1M4CeH
paccMaTpuBaThCA 60 8CEX CAYUAAX U NPpedenbHblit 6Ud HAKA3AHUA U fAeasemcs
mem Mepuaom, KOTOPHI onpedeasem OCHO8aHue [Uisi YCIOBHO-IOCPOYHOTO
OCBOOOKIEHUS.

Takum 06pa3zoM, MOKHO CZIeJIaTh BBIBOJ] O TOM, UTO IPUBEJEHHBIN B 4. 3 cT. 72 YK PO 3auer
CpOKa COJEp)KaHUs TOJ CTpPa)kell B BBIHOCHMbBbIE IIPUTOBOPHI (DAKTUUYECKU SBJISETCS
Jleraii3aruell Ha3HaueHHs JTBOWHOTO HaKa3aHHs, YTO 3allpemieHo 4. 1 CT. 19, 4. 1 CT. 50
Koucrurynuu PO.

HecmnipaBeainBocTs JaHHONW HOpMBI IpusHaia l'ocyzaperBeHHasn Jlyma, mpITaBIiascsa BHECTH
M3MeHEHUs B YTOJIOBHBIU KOJleKC B TeueHUe psAza jeT. OJHAKO, Jjajiee IOCJIEOBATIO €€
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O0e3nelicTBue, KOTOpOe IIpUBEJI0 BOT K TakoMy TrpyboMy HapyHIeHUIO
KOHCTUTYIMOHHBIX IIPaB 1 ¢cB000j boxoHosa A.B.

5.3 Ha caitte 'oc/[ymMmbl MOKHO IPOYUTATh: «VICXOAsA W3 BHINIEU3JIOKEHHOTO, BbINIEYKa3aHHbBINA
3aKOHOMPOEKT NO 73983—5 OyAeT BKIIOUYEH BIUIAH PAaCCMOTPEHHS 3aKOHOIIPOEKTOB
locymapcTtBenHoM JlymMoO#l IIOcjle COTJIAaCOBaHMsA MEXKAY BCEMH 3aWHTEPECOBAHHBIMU
MHHHCTEPCTBAMH ¥ BEJIOMCTBAMH B YacTH 00BbeMOB (UHAHCUPOBAHUSA MEPOIIPUITUI
CBSI3aHHBIX C peajiM3alliedl TOJIO)KEHWH 3aKOHONIpoeKTa. PaccMoTpeHne yKa3aHHOTO
3aKOHOIIPOEKTa He BKJIIOUEHO BIUIaH paboTel ['ocyzmapcTBeHHOW J[[yMbl Ha OCEHHIOIO
ceccuio 2016 roga».

http://www.duma.gov.ru/services/questions/73983-5/

5.4 OpHako, BO3 U HBIHE TaM, XOTA «... IyHKT 4 cTaThH 5 KOHBEeHIMH 00A3BIBaET roCy/1apCTBa-
YYaCTHHKH OPTraHU30BBIBATh CBOU CyA€OHBIE CHCTEMBI TAKUM 00Pa30M, YTOOBI X Cy/Ibl MOTJIH
HCIIOJIHATH 00A3aHHOCTh 0€30T/IaraTeJIbHOr0 PacCMOTPEHUS BOIIPOCOB, CBA3aHHBIX
c coaep:xaHueM mox crpaxken (...) (§ 67 IlocraHoBieHHWs OT 26.02.09 T. MO A€y
«9MUHOeW N TPoTUB P®»).

«... B CHJIy IIyHKTa 4 cTaTb¥ 5 KOHBEHIIMH apeCcTOBAaHHOE WU 3a[e€pPKaHHOE JIUIO0 UMEET
IIpaBo BO30YKIaTh [€JI0 ISl PACCMOTPEHHA CYZOM IIPOLECCYaJIbHBIX M MaTepHaIbHbBIX
YCJIOBHH, KOTOpbI€ HEOOXOIUMBI /IJIS1 YCTAHOBJIEHHSI «3aKOHHOCTH», B CMBICJIE CTAThHU 5 §
1 KouBennmuu o JjuiieHun ero cBobogb! (...). XoTd He Bcerga HeoOXOAMMO, UTOOBI B
IPOIEAYPE, IPEAYCMOTPEHHOM B MyHKTE 4 CTAaThU 5, IPUCYTCTBOBAIHN T€ K€ TapaHTHH, UYTO U
Te, KOTOPbIE TPEOYIOTCSA B COOTBETCTBUU C IYHKTOM 1 cTaThi 6 KOHBEHIUM [JIsI YTOJIOBHOTO
WIN TPAKAAHCKOTO CYJOIPOU3BOJCTBA, OHA [IOJDKHA HOCUTh CyZeOHBIA XapakTep U
MIPEZOCTABJIATh TAPAHTHH, COOTBETCTBYIOIIVE BU/Ty JIUIIEHUs cBOOOAHI (...). B ciydae, korma
coJieprKaHue JIMIA TOATANAeT Mo/, IeUCcTBHe MyHKTa 1 (¢) craThu 5, Tpebyeres ciymaHue (...)
(§ 60 ITocranoBeHus OT 17.04.18 T. o Aeny «KapadeHiieB mpotus P®»).

Korma paccmaTpuBaercsi B3aKOHHOCTh COZEPIKAHUS TOZ] CTPaXked B OXKUZAHUM
pacciieoBaHUsI M CyZeOHOTO pa30bupaTesibcTBa, Ppa3bHUpaTETbCTBO OJIKHO  OBITh
COCTS13aTeIbHBIM U JIOJIZKHO 8ce2da 00OecreunBaTh PABEHCTBO CTOPOH MEKIY CTOPOHAMH -
IIPOKYPOPOM M 3a7lep:KaHHbIM. JTO O3HAYAET, B YACTHOCTH, UTO 3aAEP:KAHHBIN JTO/IKE€H
UMeTh [JOCTYyIl K JOKyMEHTAaM B MAaTepHa/aX paccjieIoBaHUA, KOTOpPbIe
HEeOO0XOAUMBI /Il OIEHKH 3aKOHHOCTH €ro 3aJiep:KaHuA. 3a/lep’KaHHbIH JOJKeH
TaK)ke UMeTh BO3MOKHOCTh [IPOKOMMEHTHPOBATh apTyMEHTHI, BBI/IBUHYTble OOBUHEHHUEM.
MoskeT oTpeboBaThes Kakasi-To popMa IPUTUUECKOTO TIPEICTABUTEILCTBA 3a/I€PKAHHOTO, a
HMEHHO, KOTJla OH He MOJKeT 3alllUTHTh cebsi JOJDKHBIM 00pa3oM WM B JIPYTHX OCOOBIX
obcrosTenbersax (...) (§ 61 Tam xe).

[TosTOMY NPUXOAMUTCS MOBTOPUTH, UTO «CyIleCTBOBAaHHE HApYIIEHUs BO3MOXKHO Jajke B
OTCYTCTBHE Bpela WIH yiepba; BOIPOC O TOM, OB JIU B JIEUCTBUTEIHLHOCTH 3asBUTEND
IIOCTaBJIeH B HeOJIarONPHUATHOE IOJIOKEHHE WK IPeTepIies yiiepo, mpuobpeTaeT 3HaUYeHHE
TOJIbKO B KOHTeKcTe ctaTbu 41 KonBennuu (...) (§ 151 IloctaHOBIEHUS OT 19.03.09 T. IO /iy
«ITosoHCcKuM TpPOTUB P®»)... HalMOHAJbHBIE OpPraHbl SIBHO OTKA3aJIMCh PacCMaTPUBATh
BOIIPOC O TOM, IpPEBBIIANIA JIU JIJINTEIBHOCTb COJAEPIKAHUSA 3asfBUTENs IO/ CTPaskew
"pa3yMHbIH cpok" (...)... OJHAKO IPOBEPKAa Pa3yMHOCTH CpPOKa HHUKOrja He
npoBoawiaachk (§ 154 Tam 3Kke)... He HCCIENOBaB KOHKPETHble (AKThl M HE PacCMOTPEB
abTEPHATUBHBIX "Mep TIpeceyeHHsA" U PYKOBOACTBYSICb B OCHOBHOM  TSIKECTBHIO
IIpebsIBJIEHHBIX OOBUHEHUH, BJIACTU ITPOJJIEBAJIM CPOK COJIEP:KAHUS 3asBUTEJIS O] CTPaKen
110 OCHOBAHUSIM, KOTOPBIE XOTSI U UMEJIN 3HaUYeHUe /1A JieJia, He MOTJIM PacCMaTPUBAThCS KaK
"mocraTouHble" IJIs ONPaBAAHUA JJIUTEJIbHOCTH 00.1€e HeM namuaemmMe20 Cpokd...
(8§ 156 Tam 3Ke)... CJIOKHOCTH Jejla camMa 10 cebe He OIpaBJbIBaeT JUINTEIbHOCTD
pasbuparesibcTBa. KpoMme TOTO, TO OOCTOSATENHCTBO, UTO 3asIBUTENIH COAEPIKAJICS TI0]T CTPANKEH,
TpeGoBaJI0 0CO0O0U TIIATEIBHOCTU CO CTOPOHBI JIOJIKHOCTHBIX JIMII, pACCMATPUBABIIUX 3TO
Jlesio, Ui 6e30TJIaraTesIbHOTO OTIpaBiaeHus mpaBocyaus (...) (§ 165 Tam ke)... Marepuasibl
JleJia He TO3BOJIAIOT 3aKJIIOUYHUTh, YTO Cy/ HCIIOJIb30BaJl MPEAyCMOTPEHHBIE HAIIMOHAIbHBIM
3aKOHO/IATEILCTBOM MepHI JJIs1 0OOecrieueHus ABKU CBUETEIEN B IEJIAX PACCMOTPEHUS JieJia B
pasyMHBIA CPOK (...)... 3a 3aJlep>KKW, BBbI3BAaHHbIE HESABKOU CBUJIETEJIE HA 3acefaHus |
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HeobOeclleueHneM UX SIBKU CyZIOM II€PBOM MHCTAHIIUU, HECET OTBETCTBEHHOCTH rOCYZapcTBO» (§
170 TaM Ke).

«HanmonasbpHble cyZile0HbIEe OPTaHbl JOJIZKHBI B IIEPBYIO OUEPEH CJIEIUTH 32 TEM, YTOOBI B
KQKZIOM KOHKDETHOM CJIydae CpOK IIPeIBAapUTEIbHOTO 3aKJII0OUeHUs OOBHUHSIEMOrOo He
IIPEBBINIAT PA3YMHBIX IIpe/esioB... (§ 35 [TocranoBaeHHA OT 26.06.1991 T. 110 Jiety «JleTesbe
npotuB @Ppaniun»).. Ecim comep:kaHue TMO7 CTpaKed IPOJIOJIKAETCA TOJIBKO H3-3a
omaceHus, YTO OOBUHSIEMBIA CKPOETCS OT IIPAaBOCyAUs, €f0 TeM He MeHee CJIeayeT
OCBOOOAUTH U3-TIOJ[ CTPAKH, €CJIM OH IPEJCTABUT COOTBETCTBYIOIVE TapaHTHUH, YTO HE
cKpoetcs OT cyzaa ...» (§ 46 tam ke), Hampumep, OyeT HOCUTH 3JIeKTPOHHBIN Opacier (1. 38
3ameuaHui obmero mopsaaka KITY NO 35).

IMockonpbky B Koucrurynmonnom Cyme P® ectp pa3Hoe mOHMMaHHE CIIOCOOOB
paccMoTpeHUsl oOpalieHuil, I03TOMYy Mbl IIpeOoCTaBjisfgeM OOBACHEHUsA, KOTOpbhIe
ABJIAIOTCA IIpaBUWJIBbHbBIMH, a HeE HapaHOfIﬂﬂbeIMH, TO €CTh MHMCRAZKAIOIIINMH
nojJieXkalie IPUMEHEHHI0O HOPMBI JIeMCTBYIOIETO 3aKOHOZATeJbCTBA U Jlesalolue
HEBO3MO:KHBIMH YCTaHOBJIEHHE (HAKTHUYECKUX OOCTOATEHCTB, KOTOPBIE TOJIBKO U JI€JIA€T
BO3MOXKHBIM YCTaHOBJICHHE IIOAJICKAIIIHNX IMTPABUJIBbHOMY IIPMMEHEHHUIO HOPM IIpaBa.

«Bce mepeunciieHHbIE KOHCTUTYIIMOHHBIE YCTAHOBJIEHUS, H3JIO’KEHHbIE B TIJIaBe 2
Koncruryniuu Poccuiickoit ®enepanuu, cOIyiacHO ee CTaThe 64, OTHECEHBI K OCHOBaM
MPaBOBOrO0 cmamyca JudHocTHu B Poccuiickoit @esiepariuu 1 He MOTYT OBITH U3MEHEHBI
WHade Kak B IOpsAJKe, ycraHoBiIeHHOM KonHctutynmed Poccuiickoit ®@enepanun. B cBsasu ¢
STHM II0JIOKEHHs JII000TO 3aKOHA M ITO3aKOHHOTO aKTa, JIEMCTBUSA OPTraHOB BJIACTH M UX
JIOJKHOCTHBIX JIMI] (B TOM YMCJIe IPaBOIPUMEHHTEIbHAS MPAKTHKA), Kacalolluecs MpaB U
cBO0OO/I UeJIOBEKA U TPAKIAHUHA, JOJIKHBI ObITh YETKUMH 10 CMBICITY, COAEPKaHUIO H CTPOTO
COOTBETCTBOBATh YKAa3aHHBIM KOHCTUTYIIMOHHBIM mpeanucaHuaM. CorylacHO cTaTbe 74
denepasbHOTO KOHCTUTYHIMOHHOTO 3akoHa 'O Koscrurynmmonnom Cyzne Poccuiickoit
®enepanun" Koucrutynumonusii Cyzn Poccuiickoit ®Pepepaniii MpU MPUHATHU PeElIEHUSA
OIIEHUBAET pacCMaTPUBaeMbIl aKT He MO1bKO NO cywecmay, HO U N0 _CMblcay,
npudasaemomy emy "oGuuuUaIbHbBIM U UHBIM MOAKOSAHUEM UAU CAOHCUSUIEICA
NPasonNpuUMeHUIMEeAbHOU NPAKMUKOil, a Makijce ucxoda u3 e2o0 mecina 8
cucmeme npagosulx akmosg'’.

Cratpsl 75 Ha3BAaHHOTO 3aKOHA YCTAHABJIMBAET JIBEHA/IIaTh 00A3aTeJbHBIX CBEIEHHH,
KOTODBIE JOJIKHBI COJIEPKAThHCS B PEIIeHHH, U CPeld HUX sajcHellwee - "dhakmuueckue
U _uHble 00cmoameabcmea, YycmaHnos.aeHuvle Koncmumyuuonnvim Cydom
Poccuiickoit @edepayuu” (IyHKT 7 YaCTH MEPBOH). ITO MpeITHUCAHUE He HCKIIOYAET, a
Hagenser Koucrurynuonnsiii Cya Poccuiickoii ®efiepanyiil npaBoM 1 0023aHHOCMbIO
ucc1edo8aHua _@axmuueckux U UHBIX _00CMoaAmMeabCmas, cnocoécmaeyrowmux
NPOACHEHUI0 He TOJBbKO Kauecmeda HCCIeXyeMOro 3aKOHa WJIHU OT/AEJbHBIX €ro
MOJIOKEHUI, HO U CMbILCAA, 8 MOM HUCAe NPUIABAEMO20 UM MOAKOBAHUEM U
npasonpumeHeHuem.

Takum o00pa3oM, UCXOAs W3 CHCTEMHOTO TOJIKOBAHUA O3HAUEHHBIX ITOJIOKEHUH
Koncrurynuu u ®enepanbHOro KoHCTHTYyHHOHHOTO 3akoHa "O Koncrurynmonnom Cyne
Poccuiickoii ®enepanuu”, ocnapuBaemsbie rpaxaankoi U.I. UepHOBO#l mpuMeHeHHbIE K
Hell moJsio:keHusn PexepasbHOro 3akoHa "O0 omepaTUBHO - PO3BICKHOU J€ATETHHOCTH"
cjeayeT OI€HUBATh HE TOJBKO IO COAEPKaHUIO (II0 CylIeCTBY), HO M IO CMbICAY,
NPUIAGHHOMY UM JOJKHOCTHBIMH JIMI[AMH IPaBONPUMEHHUTEJIbHBIX OPraHOB,
moakKogaHuem W¥W NpPaAgonpumeHeHuem, duUepe3 MNPU3My HCTOPHYECKOU
HEOOXOUMOCTH ¥ YCJIOBHUM NPUHATHA 3TOr0 3aKOHa, Kauecmea e20 HOpM, C
MO3UIUHA OOIIENPU3HAHHBIX IMPaBUJ IOPHIAUYECKOH TEeXHUKH (YEeTKOCTH W
SICHOCTH fA3BIKA, HUCKJIIOYEHUA JABYCMBICJIEHHOCTH U IP.), OUEHUBAA CMblCA
deiicmeuil TNPABONPUMEHUTENA W HACTYNHUBIINX IS 3aABUTEJIbHUIIBI
nocaedcmeuii, T.e. ¢ yueroM Tex (PAaKTHUYECKHUX OOCTOATENbCTB, KOTOPbI€ ObLIH
NpeaMeTOM HCCIeI0OBAHUA B HACTOALIEM IIpoliecce WIH HAILIN OTpakKeHue B
JOKyMEeHTaX, MPUOOIIEeHHBIX K MaTepuajiaM Jiejia 1 006eKMuUu8HOCMb KOMOPHLLX
YycmaHoe.1eHa 8 xode cydedHo20 pazdbupameascmea». (ab3ansl 3 -5 0c060T0 MHEHUS
cynbu Korcrurynmonnoro Cyzna PO Onetinuka B.U. Ha Onpenenenune N2 86-0 ot 14.07.98 1.).
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IIpu 3TOM B J1I000M C/Iy4yae BJIACTH OOA3AaHBI CChUIATHCSA HA KAKYIO-JIU0OO MPAaKTUKY
WM WHOW MCTOYHUK MPaBa, KOTOpble MO ObI 000CHOBATh 3aKOHHOCTh WX HAMEpPEHUH
(88 54, 55 IlocraHoBieHuss oOT 26.06.14 1. 1o jgeny «lllepbwmna mpotuB Pd»).
Koncrurynmonusii Cyma P®, xorma XOYeT PENIUTh KaKOU-Iu00 BOIPOC, TO OH
paccMaTpUBAaIOT MPAKTHKY, KaK 5TO OH C/esIajl, HallpuMep, B II. 5 MOT. YacTu I[locTaHOBIEHUS
N 24-I or 17.10.17 TI., TOCKOJbKYy TOJIBKO IPH PacCMOTpeHUHU (HAKTUIECKOrOo
noJioxkeHusA KepTBBI ONATH-TAKH 68 KOHMEKCme CAoMdcuswelica Npakmnmuku u
MO?KHO NMPAaBWJIBHO DPa3pElINTh 71eJ10. be3 OIeHKN NMPAaKTHKH HEeBO3MOIKHO BbIHECEHHE
CIIPaBeJJINBOTO DpeIleHus IOTOMY, YTO, HAaIpUMep, OMAIIHUM apecT BacuibeBoit
(http://vnssr.myi.ru/news/vasileva rodstvennica medvedeva so_storony zheny/2012-12-
15-10922) B 13 KOMHaTax H€ MOKET OBbITh paBHO3HA4Ye€H apecty boxoHoBa A.B. BO
BCEBO3MOXKHBIX I'psA3HBIX 1 BoHIOUNX C30 u N BC.

Taxske HaTTOMUHaeM, uTo «I'pakzaHe 1 OpUAUIECKIE JUIA NO C80EMY YCMOMPEHUIO
OCYIIECTBJIAIOT MPUHA/JIeKAIIEe UM IPpaxkKaaHCcKue mpaBa (myHKT 1 ctatbu 9 'K PD)
1, COOTBETCTBEHHO, CBOOOJXHBI B BBIOOpE cmocoda uX 3amuThl (OHOTO WJIH
HECKOJIBKUX), TPUTOM, OJHAKO, UYTO TIOPAJMOK CyAeOHOW 3amluThl IIpaB W CcBOOOZ
omnpezesisiercss Ha ocHoBe KoHcturynuu PO denepanbHbIMHU 3akoHaMu (ab3alf 1 m. 2.1 MOT.
vactu IlocranoBnenusa KC P® N¢ 37-I1 or 06.12.17 1.). B umnciae cnoco606 3aliuThI
TPaKJAHCKUX IIpaB, KOTOPble MOTYT OBITh 3aJIECTBOBAHBI JIHIIh IIPH yYaCTHH
FOPUCAVKIIMOHHBIX OpTaHOB, CTaThs 12 TK PO Ha3bpIBaeT NpU3HaAHUE
HeJAEHCTBUTEJAbHBIM aKTa TrOCyJapCTBEHHOI0 OpraHa WJIH OpraHa MeCTHOTIO
caMOyIpaBJIEHHUsI, a PaBHO HeINPUMEHEHHE CyJAOM aKTa JTOro oOpraHa,
IpOTHBOpeYalero 3akony. Ocywecmeansemas cyoom oOueHKad HOPMAMUEHO20
npaeoeoz2o0 axkma Ha TpPeIMeT ero HeNpOTHBOpPeYHUs] HOPMAaTHUBHOMY IIPABOBOMY aKTy
OoJipllled  IOpUAUYECKOH Cuiabl (...), 6éblcmynas uacmvio npouyedypsbl 6bloopa
NPUMEHUMBIX HOPM NPABA, OTHOCUTCA K HUCKJIIOYUTEBHBIM IIpEpOTAaTHBAM Cy7a, K
caMOMy CYIIlECTBY CyZOIPOHM3BOJICTBA, KJAOYEBasA IeJb KOTOPOrOo - 3alura
HapPYIIEeHHBIX WJIH OCIIApUBAaEMbIX IIPAaB M 3aKOHHBIX HHTEepecoB. CiefoBaTeIbHO,
npaesy AuYya, ydJacTBYIOIIETO B Jejie U PACNOPAHCAIOUWEZ0CA NPOYECCYATbHbIMU
npaseamu Ha BCeX CTAAUAX IIPOIlECCa CAMOCTOATEJIBbHO, Ha OCHOBE KOHCTHUTYI[HOHHO
3HAYUMOIO IIPUHIUIIA JIUCIIO3UTUBHOCTH, NOCMAsums n